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Issues of restriction on the rights and freedoms of juvenile offenders in car-
rying out forced isolation have always been important for both minors and law
enforcers. Despite the fact that minor non tenetur respondere durante minori aetati (a
minor is not considered responsible during his minority) there is a possibility in the
Russian legislation of using coercive measures for restricting freedom of minors,
provided that they have committed a socially dangerous or socially harmful deed.
However, the application of such measures requires, in our view, a more thorough
legal regulation, because it affects the rights and freedoms of persons with special
legal status, does not have clear procedure and is ambiguously interpreted by law
enforcers.

Status of minors in the Russian Federation predetermines special legal ap-
proach to them. This is due to the fact that because of the failure to reach the age
of 18 minors are not fully delictual and cannot be responsible for their actions, be
liable under the Russian legislation for committing illegal acts. If a minor "makes a
false step”, makes a mistake it is necessary to apply measure of state coercion that
are different from the ordinary measures for a general entity.

Minor age always assumed a differentiated approach to different categories
of persons in relation to resolving the issue of their responsibility. Analysis of the
legislation of foreign countries has demonstrated different approaches to the de-
termination of the lower age limits of responsibility. Even in ancient Rome there
was known infantiae aetas proxima - age that is the closest to infanthood (from 7
to 10.5 years). A child could not be applied a penalty for an offencea the birth until
the end of this period. Before the 20thcentury delictual dispositive capacity came in
Italy and Spain - from the age of 9; in Austria, Bulgaria, the Netherlands, Denmark,
Russia - 10; in Germany, Hungary, Serbia, and Switzerland - 12; in Turkey - 13;
in Norway - 16 years old [6, 7].

Now the age of delictual dispositive capacity abroad also implies differentia-
tion. So, in England criminal responsibility comes from the age of 10, in France - 13,
in Germany - 14 years. In Asia: in Philippines -9, in India - 12 and in some cases -7.
Middle East: in Syria, Jordan - 7; in Israel - 9 [8, 172].

According to Islamic law a minor in the age group from 7 to 15 years old, just
as a younger child, is not criminally responsible. Such a child may be sentenced to
ta'azir, which is considered not as a punishment, but as a means of education and
correcting bad behavior [10, 105]. Decision on the form ta'azir can be taken by an
Imam and Qadi (judge). As noted by researchers, these forms can be a verbal rep-
rimand or whip beat (in an appropriate quantity and quality measure) [9]. In addi-
tion, by decision of ajudge such a minor can be transferred to a tutor, represented
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both by his father and another trustee, or be put in an appropriate correctional
facility or school.

Russian legislation, taking into account the age of a minor in the commis-
sion of acts containing signs of a criminal or administrative offence, stipulates, if
need be, its putting in a special institution - temporary detention center for ju-
venile offenders under internal affairs bodies (hereinafter referred to as TDCJO).
The essence of their activities is the protection of life and health of minors, as well
as prevention of committing by them repeated socially dangerous acts and other
offences. Educational aspect, designed to ensure correction of minors, goes to the
fore here.

TDCJO is a specialized secure setting, which involves: isolation of adoles-
cents, the presence of police officers in the role of tutors, regular individual preven-
tive work, and strict regime of detention with a view to preventing the commission
by them of repeated crimes or other offences. Operation of TDCJOs is currently
regulated by the Federal Law "About the Basis of Prevention of Child Neglect and
Juvenile Delinquency”, as well as by departmental acts [2; 4].

According to federal statistical data for 2012-2014, it is possible to state that,
despite aslight decrease in total number of crimes, committed by minors in the spec-
ified period, the number of administrative of offenses committed by the specified
category of persons and the number of minors placed in TDCJOs has increased. So,
on the territory of the Russian Federation in 2012 minors committed 64,245 crimes
872,500 administrative offences, 13.6 thousand teenagers were placed in TDCJO; in
2013, minors committed 67,200 crimes, 876,300 administrative offences, 13.8 thou-
sand teenagers were placed in TDCJO; in 2014 - 59,200 crimes, 879, 400 administra-
tive offences, 14 thousand teenagers were placed in TDCJO [7]. Regional statistics
confirms the general tendency [5]. Thus, in the Russian Federation annually about
14 thousand minors are placed in such centres.

The minimum age for minors placed in TDCJO is not legislatively enshrined.
However, the analysis of the order of the Russian Ministry of Internal Affairs No.
839 shows the presence of the following age groups placed in a TDCJO: 1) 7-11
years, 2) 12-13 years, 3) 14-15 years, 4) 16 years and older. Practice shows that mi-
nors aged 11 and older are mainly put in these centers.

The main problem of adjudication on the placement of a minor in TDCJO is a
gap in the legislation. The bottom line is that none of the codified normative proce-
dural act enshrines procedure for placing in TDCJO. Despite the fact that the reason
of putting a minor in TSVSNP is the commission by him of a crime or administra-
tive offense, neither the Criminal Procedure Code, nor the Code on Administrative
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Offences of the RF (hereinafter - CAO RF) contains provisions governing this pro-
cedure. It should be noted that even in the near future this problem will not find its
solution. Thus, the Code of Administrative Court Procedure of the Russian Federa-
tion, entering into effect from September15, 2015 [1], adopted to regulate the order
of exercising administrative procedures that were previously scattered in different
normative legal acts and had not a clear order of implementation, does not con-
tain provisions concerning judicial review of issues of putting minors in TDCJO.
It should be noted that the legislator has included in the Code of Administrative
Court Procedure of the Russian Federation twelve procedures for proceedings on
certain categories of cases, among which we can find proceedings on administrative
cases relating to the placement of a foreign citizen, who is subject to deportation or
readmission, in a special institution or extending the stay of a foreign citizen, who
IS subject to deportation or readmission, in a special institution (Chapter 28); pro-
ceedings on administrative cases relating to involuntary hospitalization a citizen in
medical organization providing psychiatric care in stationary conditions, extend-
ing the period of involuntary hospitalization of a citizen or involuntary psychiatric
examination of a citizen (Chapter 30); proceedings on administrative cases relating
to involuntary hospitalization of a citizen in medical antituberculosis organization
(chapter 31). Thus, in our view, the position of the legislator is not entirely logical,
as the placing of ajuvenile in TDCJO is of public, administrative nature and is exer-
cised compulsorily in the same way as any other mentioned above procedures, but
the issue remains open and the problem is unresolved.

Currently there is the position of the Constitutional Court of the Russian Fed-
eration on the placement of minors in TDCJO, which is set out in the ruling from
May 14, 2013, which prescribes the resolution of the issue on temporary confine-
ment of persons in TDCJO through civil court procedure [3]. However, this posi-
tion is in doubt among specialists and law enforcer. As a rule, the placement of a
minor in TDCJO is regarded as a combination of actions based on borrowing from
various procedures that have only a distant resemblance to the civil process in its
classic understanding.

Analysis of judicial practice shows that court itself considering a petition to
place a minor in TDCJO, does not operate with the concepts "in accordance with
the criminal law" or "under civil-law relations" and, in making a decision on such
a petition, does not refer its jurisdiction to this or that branch of law.

Attention should be drawn to constant deficiencies both in the activity of in-
ternal affairs bodies in the sphere of work with minors on the issues of placing
them in TDCJO them and in consideration of these issues by judges, who are also
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not immune from possible mistakes. For example, by the decision of ajudge, minor
N. born in 1995 was placed in TDCJO. Taking this decision, the judge judged from
the fact of commission of offense under paragraph "d" part 2, article 158 of the
Criminal Code of the RF and probability of re-offending. However, the judge did
not fully take into account the data that characterized the identity of the girl, who,
according to the character rating, was hard-working, actively participated in social
life of the class and school, and also that earlier N. had not been registered in the
division of internal affairs, after carrying out preventive work with her she did not
commit any other offenses. The judge's ruling was overturned by the Chairman of
the superior court.

Often high workload of a judge dealing with civil cases does not allow to
understand the submitted by internal affairs authorities materials in respect of mi-
nors, and to make a legitimate and fair decision based on an objective, comprehen-
sive and impartial study of the case materials.

Should be remembered that part 2 article 118 of the RF Constitution, which
provides for a symbiosis of form and content, allocates administrative court pro-
cedure as an independent form. The procedure for placing minors in specialized
centers is, in fact, a separate kind of administrative court procedure, since it in-
volves a court decision on the issue of forced isolation of a teenager, restriction of
his freedom, application of administrative coercive measures in compliance with
a procedural form, which allows complete respect of his rights and legitimate
interests.

The placement of a minor in TDCJO is currently regulated at the legislative by
three articles of the FL "About the Basis of Prevention of Child Neglect and Juvenile
Delinquency”. In our view, this is not enough because:

Firstly, when implementing this procedure the rights and freedoms of a mi-
nor are directly affected and the norms of the considered Law do not contain the
necessary provisions, which would guarantee the rights of a minor involved in
process;

Secondly, the Law specifies that the term for appeal is 10 days, while the Code
of Administrative Court Procedure of the Russian Federation as a general term for
filing an appeal provides for a 30-day period, which allows appropriate ensuring of
the legitimate procedural rights and freedoms of a person.

Thus, given the content, legal form, as well as the need to normatively con-
solidate the detailed procedure for placing ajuvenile offender in TDCJO, it is neces-
sary to include it as a separate kind of proceedings on administrative cases in the
Code of Administrative Court Procedure of the Russian Federation.
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