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Tâ

uo
HH

oe
 

uc
cn

eg
oB

aH
ue

 
M

uH
Hu

ry
no

Bo
M

 
flu

Ha
pu

 
Bo

pu
co

BH
bi

OT3bIB 
o0u^uanbHO^o onnoHeHTa 

Ha guccepTa^uoHHoe uccnegoBaHue MuHHurynoBou fluHapw BopucoBHti 
Ha TeMy: «AgMuHucrpaTuBHo-npaBoBou CTaTyc rocygapcTBeHHtix 

rpa^gaHCKux cny:*:am;ux u npo6neMM ero peanu3a^uu», 
npegcTaBneHHoe Ha coucKaHue y^eHou cTeneHu goKTopa ropuguHecKux HayK 

no c^e^wanbHOCTw 12.00.14 -  agMuHucTpaTuBHoe npaBo, 
agMuHucTpaTuBHHu n p o ^ cc  -  b guccepTa^uoHHHu coBeT fl212.123.05 Ha 6a3e 

MocKoBcKoro rocygapcTBeHHoro ropugu^ecKoro yHuBepcuTeTa
uMeHu O. E. KyTa^uHa

RESPONSE 
of an official opponent 

to the dissertational research of Minnigulova Dinara Borisovna 
on the topic of "Administrative-legal status of public civil servants 

and the problems of its realization", 
submitted for academic degree of a Doctor of law, 

specialty 12.00.14. -  Administrative law, administrative process, 
to the dissertation council D.212.123.05 on the basis of the Moscow State Law

University of a name of O. E. Kutafin

MannoB Cepeeu EBeemeBuu, doKmop wpuduuecKux HayK, do^nm , 3aBedy- 
wm̂ uu Katyedpu cAywednoeo u mpydoBoeo npaBa noBoAMCKoeo uncmumy- 
ma u m . n. A. CmoAununa PAHX u rC  npu npe3udenme PO, e. CapamoB, 
sergeychannov@yandex.ru

Channov Sergej Evgen'evich, Doctor of law (LLD), Associate Professor, Head 
of the Department of service and labor law, P. A. Stolypin Volga Region In
stitute of Management of Russian Academy of National Economy and Civil 
Service under the RF President, Saratov, 
sergeychannov@yandex.ru

mailto:sergeychannov@yandex.ru
mailto:sergeychannov@yandex.ru


fluccepTa^uoHHoe uccnegoBaHue fl. B. MuHHurynoBou nocBameHo BectMa 
Ba^HoU TeMe, uMeromeu 6ontmoe HayHHoe u npaKTuHecKoe 3HaHeHue. AKTyant- 
HoCTt npegcTaBneHHoU pa6oTbi o6ycnoBneHa, npe^ge Bcero, TeM, hto O yH ^u - 
oHupoBaHue poccuucKoro rocygapcTBa b ^noM , ero bo3mo^hoctb ycnemHo ot- 
BenaTb BH3OBaM XXI BeKa, HanpaMyro cBa3aHbi c bhcokom ^OOeKTUBH0CTtro cu
cTeMH rocygapcTBeHHoro ynpaBneHua. OgHaKo TaKaa ^OOeKTUBH0CTt He Mo^eT 
6biTt gocTurHyTa numt  nyTeM pe^opMupoBaHua co6cTBeHHo rocygapcTBeHHoro 
annapaTa, a Tpe6yeT HanonHeHua ero BbICOKOKBanu0u^upoBaHHbIMu rocygapcT- 
BeHHHMu cny^amuMu.

B HacToamee BpeMa pe^opMa rocygapcTBeHHoU cny:*:6bi b PO npogon^a- 
eTca Ha ocHOBaHuu nono^eHuU yKa3a npe3ugeHTa PO ot 10.03.2009 N  261 «O 
OegepanbHoU nporpaMMe «PeOopMupoBaHue u pa3BuTue cucTeMH rocygapcT- 
BeHHoU cn y^6n  PoccuucKou Oegepa^uu (2009 - 2013 rogbi)». CornacHO gaHHOMy 
goKyMeHTy ochobhhmu HanpaBneHuaMu pe^opMupoBaHua u pa3BuTua cucTeMH 
rocygapcTBeHHon cn y^6b  PoccuucKou Oegepa^uu aBnaroTca:

- OopMupoBaHue cucTeMH rocygapcTBeHHoU cn y^6b  PoccuucKou Oegepa- 
^ww KaK ^nocTHoro rocygapcTBeHHO-npaBOBoro uHCTuTyTa, co3gaHue cucTeMH 
ynpaBneHua rocygapcTBeHHoU cny^6ou;

- BHegpeHue Ha rocygapcTBeHHoU cny^6e Poccumckom Oegepa^uu ^OOeK- 
tubhhx TexHonoruu u coBpeMeHHHX MeTogoB KagpoBoU pa6oTbi;

- noBbimeHue ^00eKTUBHOCTu rocygapcTBeHHoU cn y^6b  Poccumckom Oe- 
gepa^uu u pe3yntTaTuBHOCTu npoOeccuoHantHoU cny^e6HoU geaTentHOCTu ro- 
cygapcTBeHHHx cny^amux.

BnonHe OHeBugHO, hto peanu3a^ua gaHHbix HanpaBneHuu Tpe6yeT npoBe- 
geHua mupoKOMacmTa6Hbix HayHHbix uccnegoBaHuu, cymecTBeHHoU goKTpu- 
HantHoU npopa6oTKu. npuMeHuTentHO k rocygapcTBeHHoU rpa^gaHCKoU cny:*:- 
6e MHorue u3 ^Tux BonpocoB pemaroTca b guccepTa^uu fl. B. MuHHurynoBou, hto 
o6ycnaBnuBaeT He TontKO ee aKTyantHOCTt, ho u npaKTuHecKyro 3HaHuMOCTt.

HecMOTpa Ha to, hto npo6neMaTuKa agMuHucTpaTuBHo-npaBoBoro pery
nupoBaHua geaTentHOCTu rocygapcTBeHHbix rpa^gaHCKux cny^amux y^e Heog- 
HOKpaTHO Haxoguna CBoe OTpa^eHue b Tpygax yHeHbix-agMuHucTpaTuBucTOB (a 
TaK^e npegcTaBuTeneU HeKOTopbix gpyrux HayK), OHa u Ha cerogHamHuU gem. 
coxpaHaeT CBoro 3no6ogHeBHOCTt, nocKontKy mo^ ho KOHCTaTupoBaTt, hto go Ha- 
CToamero BpeMeHu 3aKOHogaTentCTBO o rpa^gaHCKoU cny^6e b ^ToU c^epe co- 
gep^uT MHoroHucneHHbie npo6enbi u HeacHOCTu.

B guccepTa^uu fl. B. MuHHurynoBou c onopoU Ha gocTu^eHua ropuguHe- 
CKoU MHcnu b agMuHucTpaTuBHO-npaBOByro HayKy npuBHeceHH ^puH^u^uantH0
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HOBHe o6o6meHua u BbiBogbi, Kacaromueca agMuHucTpaTuBHo-npaBoBoro CTaTyca 
rocygapcTBeHHHx rpa^gaHCKux cny^amux, c^opMynupoBaHbi nono^eHua, Bbrne- 
ceHHHe Ha 3amuTy.

Bce ^T0 no3BonaeT cymecTBeHHo pacmupuTt HayHHoe npegcTaBneHue o 
cogep^aHuu agMuHucTpaTuBHo-npaBoBoro CTaTyca rocygapcTBeHHHx rpa^gaH- 
ckux cny^amux u ero peanu3a^uu Ha npaKTuKe. CKa3aHHOMy co3ByHHa u ^ n b  
guccepTa^u0HH0^0 uccnegoBaHua, cocToamaa Bbipa6oTKe CTpaTeruu nocTyna- 
TentHoro pa3BuTua rocygapcTBeHHoU rpa^gaHCKoU cny^6n  Hepe3 npu3My coBep- 
meHCTBOBaHua agMuHucTpaTuBHo-npaBoBoro CTaTyca rpa^gaHCKux cny^amux u 
cuHxpoHU3a^uu ero HacTHonpaBOBbix u ny6nuHHO-npaBOBbix cocTaBnaromux, no- 
ucKe onTuMantHoU Mogenu agMuHucTpaTuBHo-npaBoBoro CTaTyca rpa^gaHCKux 
cny^amux, cnoco6Horo OTpa3uTt coBpeMeHHbie n0Tpe6H0CTu rocygapcTBeHHoro 
agMuHucTpupoBaHua u o6ecneHuTt HenpepHBHoe ynyHmeHue pa6oTH rocanna- 
paTa. ^Ta ^ n t  pa6oTH, no MHeHuro onnoHeHTa, gocTurHyTa nocpegcTBOM nocTa- 
hobku u pemeHua ochobhhx uccnegoBaTentCKux 3agaH.

B guccepTa^u0HH0M uccnegoBaHuu aBTopoM BbigBuraeTca u 060CH0BHBaeT- 
ca pag npegno^eHuU, 3acny^uBaromux BcecTopoHHeU noggep^Ku. TaK, mo^ho 
cornacuTtca BHBogaMu o tom, hto b CTpyKTypy CTaTuHecKoro npaBoBoro CTaTy- 
ca rocygapcTBeHHHx rpa^gaHCKux cny^amux He cnegyeT BKnroHaTt ropuguHe- 
CKyro OTBeTCTBeHHOCTt, nocKontKy OHa BO3HuKaeT aBTOHOMHO u TontKO b oco6bix 
cnyHaax; o HeBO3MO^HOCTu npuMeHeHua k rocygapcTBeHHHM rpa^gaHCKuM cny- 
*amuM rpa^gaHCKO-npaBOBOM OTBeTCTBeHHOCTu; o Heo6xoguMOCTu ycTpaHe- 
Hua ^ n o r o  paga npo6enoB b npaBOBOM perynupoBaHuu rocygapcTBeHHoU rpa- 
^gaHCKoU cny^6n ; o npuBegeHuu rocygapcTBeHHHx rpa^gaHCKux cny^amux k 
npucare u gp.

OHeHt Ba^HHM BuguTca npegno^eHue aBTopa o Heo6xoguMOCTu BHeceHua 
u3MeHeHuU b ct. 73 OegepantHoro 3aKOHa «O rocygapcTBeHHoU rpa^gaHCKoU 
cny^6e PoccuUcKoU Oegepa^uu» c ^ n tr o  OTpa^eHua b HeU bo3mo^hoctu npu
MeHeHua HopM He TontKO TpygoBoro, ho u uhhx OTpacneU poccuUcKoro npaBa: 
«k OTHomeHuaM, yperynupoBaHHHM yKa3aHHHM OegepantHHM 3aKOHOM u nog- 
3aKOHHHMu HopMaTuBHHMu npaBOBHMu aKTaMu, cogep^amuMu HopMH cny^e6- 
Horo npaBa». flaHHoe npegno^eHue uMeeT He TontKO goKTpuHantHoe 3HaHeHue, 
nocKontKy ero peanu3a^ua 6ygeT cnoco6cTBOBaTt pemeHuro MHorux npo6neM, 
BO3HuKaromux npu npaKTuHecKOM OyH^uoHupoBaHuu uHCTuTyTa rocygapcT
BeHHoU rpa^gaHCKoU cny^6b.

fl. B. MuHHurynoBou TaK^e 060CH0BaHH0 OTMeHaeTca npaKTuHecKu nonHaa 
HeyperynupoBaHHOCTt OTHomeHuU couuantHoro napTHepcTBa Ha rocygapcTBeHHoU 
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rpa^gaHCKoU cny^6e b HacToamuU nepuog. CnegyeT noggep^aTt npegno^eHua 
aBTopa o BHeceHuu cooTBeTCTByromux u3MeHeHuU b OegepantHbiU 3aKOH «O rocy
gapcTBeHHoU rpa^gaHCKoU cny^6e PoccuUcKoU Oegepa^uu».

Ogo6peHua 3acny^uBaeT u ^03u^ua guccepTaHTa OTHOcuTentHO ycTaHOB- 
neHua geucTByromuM 3aK0H0gaTentCTB0M 06a3aHH0CTu npoxo^geHua rocygap
cTBeHHoU rpa^gaHCKoU cn y^6n  n u ^M , 3aKnroHuBmuM c rocygapcTBeHHHM op- 
raHOM goroBop Ha o6yHeHue. fl. B. MuHHurynoBa b gaHHOM cnyHae BepHO OTMeHa- 
eT, hto TaKaa npaBOBaa KOHCTpy^ua BCTynaeT b npoTuBopeHue co ct. 32 Kohctm- 
Ty^uu PO, aBnaact, no cyTu, npuHy^geHueM k Tpygy. PemeHue, npegnaraeMoe 
aBTopoM -  ycTaHOBuTt antTepHaTuBHoe nono^eHue, b cooTBeTcTBuu c KOTopbiM 
npegycMOTpeTt BO3BpameHue 3aTpaHeHHbix Ha o6yHeHue geHe^Hbix cpegcTB, 
ecnu ohu 6binu BbigeneHbi u3 6rog^eTa -  ^Ty npo6neMy nonHOCTtro CHuMaeT.

OgHoU u3 HeyperynupoBaHHHx c^ep  cny^e6HHx OTHomeHuU Ha rocygap
cTBeHHoU rpa^gaHCKoU cny^6e aBnaeTca c^ep a MaTepuantHoU OTBeTCTBeHHOCTu 
flaHHHu npo6en TaK^e npegnaraeTca k 3anonHeHuro b pe^H3upyeMoU guccep- 
Ta^uu, npuHeM aBTop ygenaeT gocTaTOHHO MHoro BHuMaHue 0CH0BaHuaM MaTe
puantHoU OTBeTCTBeHHOCTu rocygapcTBeHHHx rpa^gaHCKux cny^amux, cnyHa- 
aM HacTynneHua orpaHUHeHHoU nonHoU MaTepuantHoU OTBeTCTBeHHOCTu u t . n.

CnegyeT OTMeTuTt, hto guccepTa^ua fl. B. MuHHurynoBoU 0CH0BaHa Ha 
npuMeHeHuu mupoKoro cneKTpa MeTogoB HayHHoro uccnegoBaHua, u3yHeHuu 
u CMCTeMaTM3â MM 6ontmoro o6beMa CooTBeTCTByromux HopMaTUBHbix uctoh- 
hukob u HayHHoU nuTepaTypH. ^T0 no3Bonuno aBTopy BcecTopoHHe o^HUTt 
coBpeMeHHoe cocToaHue agMUHucTpaTUBH0-npaB0B0U pernaM em ^uu cTaTyca 
rpa^gaHCKux cny^amux, ycTaHOBUTt HegocTaTKu b 3aK0H0gaTentH0M perynupo- 
BaHuu u npaBonpuMeHMTentHoU npaKTUKe u nyTu ux ycTpaHeHua, c^opMynu- 
poBaTt gocTOBepHHe BHBogH u 060CH0BaHHbie npegno^eHua.

BMecTe c TeM, no MHeHuro onnoHeHTa, npegcTaBneHHaa guccepTa^ua, KaK u 
nro6ou gpyrou Tpyg nogo6Horo poga, He CBo6ogHa u o t OTgentHbix HegocTaTKOB. 
HecMOTpa Ha bhcokuU ypoBeHt npoBegeHHoro coucKaTeneM uccnegoBaHua u Ha- 
pagy c 6eccnopHHMu g0CT0UHCTBaMu pa6oTH fl. B. MuHHurynoBou, HeKOTOpbie 
nogxogH coucKaTena k noHUMaHuro paccMaTpuBaeMbix BonpocoB npegcTaBnaroT- 
ca gucKyccuoHHHMu u cnopHHMu, nu6o HegocTaTOHHO 060CH0BaHHHMu, 3acny- 
^uBaromuMu 6ontmero BHUMaHua u Tpe6yromuMu aBTopcKoro yTOHHeHua.

1. TaK, cnopHoU BuguTca ^03u^ua aBTopa OTHOcuTentHO cympocTu u cne- 
^ ^ ukm cny^e6HHx npaB00TH0meHuu. KpuTUKya BHgBUHyibie paHee KOH^n- 
^ww cooTHomeHua cny^e6Hbix u TpygoBbix npaB00TH0meHuu Ha rocygapcTBeH
HoU rpa^gaHCKoU cny^6e, aBTop npuxoguT k BHBogy, hto «Haw6onee npueMneMoU
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aBnaeTca... gwOOepeH^wa^wa npaB00TH0meHuU rpa^gaHCKux cny^amux Ha 
cny^e6HHe u TpygoBHe. TpygoBHe OTHomeHua cnegyeT paccMaTpuBaTt KaK co- 
gep^aHue cny^e6HHx npaB00TH0meHuU, a cny^e6HHe OTHomeHua -  KaK ^opMy 
u npoaBneHue TpygoBbix OTHomeHuU. TpygoBHe OTHomeHua aBnaroTca BHyTpeH- 
HUMU OTHomeHuaMu u HaxogaTca, KaK npaBuno, 3a npegenaMu UHTepecoB BHem- 
hmx cy6beKTOB (rpa^gaH, ropuguHecKux nu^, rocygapcTBeHHHx opraHoB), a cny- 
^eGHbie OTHomeHua, aBnaact BHemHUMw, n0CT0aHH0 HaxogaTca nog KOHTponeM
-  b none 3peHwa rocygapcTBa u rpa^gaHCKoro o6mecTBa».

n o  cyTu, gaHHHU nogxog noBTopaeT ^03u^uro MHorux npegcTaBUTeneU Ha- 
yKw TpygoBoro npaBa (A. B. TyceBa, H. A ^uKaHOBoU, B. K. BeruHeBa u gp.) c tom 
num t pa3Hw^U, hto fl. B. MwHHwrynoBa u3MeHaeT ucnont3yeMyro ^TUMU aBTO- 
paMu TepMMHonoruro, Ha3HBaa cny^e6H0-Tpyg0BHe OTHomeHua npocTO Tpygo- 
BHMU, a rocygapcTBeHHO-cny^e6HHe -  npocTO cny^e6HHMu. flaHHaa K0H^e^^wa 
y^e HeogHOKpaTHO nogBepranact KpwTUKe yHeHHMw-agMWHwcTpaTWBwcTaMw 
(ro. H. CTapunoB, A. A. rpumKOBe^, C. E. ^aHHOB u gp.).

KaK TaKOBbie cny^e6HHe OTHomeHua -  ^T0 OTHomeHua, HenocpegcTBeHHO 
CBa3aHHHe c op^aHU3a^ueU u OyH^uoHupoBaHueM rocygapcTBeHHoU u MyHu- 
^u^antHoU cny^6b. ^0^T0My cny^e6HHMu b 6yKBantHOM noHWMaHuu MoryT 
GbiTt TontKO o6mecTBeHHHe OTHomeHua, BO3HWKaromue BHyTpu annapaTa rocy
gapcTBeHHoro u MyHu^u^antH0^0 ynpaBneHua u uMeromue CBoeU ^ n tr o  oGec
neHeHue ero HopMantHoro OyH^uoHupoBaHua. np u  ^T0M ohm MoryT BO3HUKaTt 
u BHe paMOK OTgentHO B3aToro opraHa BnacTu, CBa3HBaa pa3nwHHbie opraHH u ux 
gon^HOCTHHx nw^ OcHOBHaa ux 0C0GeHH0CTt CBa3aHa c ux ^neBHM Ha3HaHeHu- 
eM -  ohm HanpaBneHH nuGo Ha op^aHU3a^uro rocygapcTBeHHoU u MyHu^u^ant- 
hoU cny^Gb (to ecTt yHpe^geHue gon^HOCTeU, onpegeneHue CTaTyca rocygapcT
BeHHHx u MyHu^u^antHHX cny^amux, pa3paGoTKy gon^HOCTHbix uHCTpy^uM 
u pernaMeHTOB u t . n.), nuGo Ha HenocpegcTBeHHoe oGecneHeHue ux O yH ^u - 
OHupoBaHua (nocTynneHue Ha cny^Gy, npucBoeHue bomhckmx u c^e^uantHHX 
3BaHuU, KnaccHHX hmhob, gunnoMaTWHecKux paHroB, aTTecTa^uoHHoe u g u ^ u -  
nnuHapHoe np0U3B0gcTB0 u npoHee).

OGmecTBeHHHe ^ e  oTHomeHua, BO3HUKaromue npu peanu3a^uu rocy
gapcTBeHHHM unu MyHu^u^antHHM cny^amuM cbomx nonHOMOHuU bo B3au- 
M00TH0meHuax c BHemHUMw no OTHomeHuro k annapaTy rocygapcTBeHHoro w 
MyHu^u^antH0^0 ynpaBneHua op^aHU3a^uaMu u rpa^gaHaMu, KoTopHe fl. B. 
MwHHwrynoBa Ha3HBaeT cny^eGHHMu, He TontKO He aBnaroTca cny^eGHHMu, ho 
ga^e He Bcerga nognagaroT nog geUcTBue HopM agMUHwcTpaTUBHoro npaBa. TaK, 
HanpuMep, cnegoBaTent npoKypaTypH, HanpaBnaa CBugeTenro noBecTKy gna 
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BH3OBa nocnegHero Ha gonpoc, coBepmaeT geUcTBua, HanpaBneHHHe Ha pe- 
anu3a^uro npaB00xpaHUTentH0U O y H ^u u  PoccuUcKoro rocygapcTBa, t . e. b 
KOHeHHOM CHeTe, rocygapcTBeHHO-ynpaBneHHecKue. OgHaKo ero nonHOMOHua 
b gaHHOM cnyHae perynupyroTca He agMUHwcTpaTUBHHM, a yron0BH 0-np0^c- 
cyantHHM 3aK0H0gaTentcTB0M, u BO3HUKaromee npaB00TH0meHue hocmt He 
agMUHMCTpaTUBHO-npaBOBoU, a yronoBHO-npo^ccyantHbiU xapaKTep. BnonHe 
OHeBugHO, hto yKa3aHHHU Kpyr oGmecTBeHHHX OTHomeHuU He gon^eH BKnro- 
HaTtca u b npegMeT cny^eGHO-npaBOBoro perynupoBaHua. WHaHe, KaK cnpaBeg- 
nuBO 3aMeHaeT no ^T0My noBogy to t  ^ e  A. B. TyceB, «b cOepy perynupoBaHua 
rocygapcTBeHHoU cny^Gb nonageT nowcTUHe Ge3Gpe^HHU Kpyr nyGnuHHHX 
npaB00TH0meHuU, b kotophx yHacTByeT rocygapcTBO b n u ^  rocygapcTBeHHHx 
opraHoB u geUcTByromux o t ux uMeHu rocygapcTBeHHHx cny:*:amux».

2. Mo^eT GbTt nogBeprHyTa KpuTWKe u ^03u^ua fl. B. MuHHurynoBoM ot- 
HOCUTentHO HeoGxoguMOCTu ucnont3OBaHua cny^eGHoro KOHTpaKTa Ha rocy
gapcTBeHHoU rpa^gaHCKoU cny^Ge. B CBoeM guccepTa^u0HH0M uccnegoBaHuw 
fl. B. MwHHwrynoBa ygenaeT MHoro BHUMaHwa KpuTWKe paGoT Tex c^e^uanu- 
ctob, KoTopHe cHUTaroT, hto cny:*:eGHbiU KOHTpaKT 3aHUMaeT BTopuHHoe nono- 
^eHue no OTHomeHuro k aKTy o Ha3HaHeHuu rpa^gaHCKoro cny^amero Ha gon- 
^HoCTt, HocuT MCKnroHUTentHo OopMantHbiM xapaKTep u, b KOHeHHOM CHeTe, 
Mo^eT GbTt Ge3Gone3HeHHo M3 3aK0H0gaTentcTBa o rocygapcTBeHHoU cny^Ge 
MCKnroHeH. CaMa ^ e  fl. B. MwHHwrynoBa He CHUTaeT bo3mo^hhm OTKa3aTtca ot 
cny^eGHoro KOHTpaKTa KaK 0CH0BaHua BO3HUKHOBeHwa u K0HKpeTU3a^uu ag- 
MUHMCTpaTUBHO-npaBOBoro CTaTyca rocygapcTBeHHHx rpa^gaHCKux cny^amux, 
nocKontKy, no ee MHeHuro, «b aKTe o Ha3HaHeHuu Ha gon^HOCTt rocygapcTBeH
HoU rpa^gaHCKoU cny^Gb OTpa^aroTca numt  nyGnuHHO-npaBOBHe HepTH op- 
^aHU3a^uu rocygapcTBeHHoU rpa^gaHCKoU cny^Gb, KoTopHe He pacKpHBaroT 
0C0GeHH0CTu npoxo^geHua rocygapcTBeHHoU rpa^gaHCKoU cny^Gb u c^e^u- 
OuKy peanu3a^uu agMuHucTpaTuBHo-npaBoBoro CTaTyca rocygapcTBeHHHx rpa- 
^gaHCKux cny^amux».

B gaHHOM cnyHae aBTopoM He yHUTHBaeTca tot OaKT, hto, b OTnuHue ot 
TpygoBoro 3aK0H0gaTentCTBa, cny^eGHoe aBnaeTca ropa3go Gonee OopManu3O- 
BaHHHM, u, Ha3HaHeHue rpa^gaHCKoro cny^amero Ha gon^HOCTt nyTeM U3ga- 
Hua cooTBeTCTByromero aKTa y ^e onpegenaeT ycnoBua ero cny^eGHoU geaTent
HOCTu b cooTBeTcTBuu c geUcTByromuM 3aK0H0gaTentcTB0M. KoHeHHo, 3aK0H0- 
gaTentCTBO o rocygapcTBeHHoU rpa^gaHCKoU cny^Ge gonycKaeT onpegeneHHyro 
UHguBugyanu3a^uro ycnoBuU npoxo^geHua cny^Gb gna KOHKpeTHoro cny^a- 
mero (HanpuMep, b OTHomeHuu pe^UMa cny^eGHoro BpeMeHu, ycTaHOBneHua
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KOHKpeTHHX pa3MepoB HagGaBOK k geHe^HOMy cogep^aHuro u t . n.), ogHaKo ^Ta 
UHguBugyanu3a^ua BnonHe MO^eT ocymecTBnaTtca TeMu ^ e  agMUHwcTpaTUB- 
HHMu aKTaMu.

fl. B. MwHHwrynoBa Bcneg 3a MHoruMu npegcTaBUTenaMw HayKu TpygoBoro 
npaBa, HacToaTentHO nogHepKUBaeT nuGepanu3yromyro O yH ^uro cny^eGHoro 
KOHTpaKTa, CHUTaa, hto oh no3BonaeT rocygapcTBeHHOMy cny^ameMy goGuTtca 
ycTaHOBneHua B3auMonpueMneMHX gna Hero u HaHUMaTena ycnoBuU cny^eGHoM 
geaTentHOCTu (xoTa u npu3HaeT, hto b HacToamee BpeMa TaKaa BO3MO^HOCTt ho- 
cuT MCKnroHUTentHo OopMantHbiU xapaKTep). OgHaKo 3gect HeoGxoguMo nog- 
HepKHyTt, hto nognuHHaa nuGepanu3a^ua OTHomeHuM, CBa3aHHHX c 3aKnroHe- 
HueM cny^eGHoro KOHTpaKTa Ha rpa^gaHCKoU cny^Ge (to ecTt, cuTya^ua, Korga 
ycnoBua cny^eGHoro KOHTpaKTa GygyT He HaBa3HBaTtca npegcTaBUTeneM HaHU
MaTena, a geUcTBMTentHO BHpaGaTHBaTtca CTopoHaMu) BuguTca HaM npoTUBope- 
HameU caMoU npupoge rocygapcTBeHHoU cny^Gb u HecymeU pag onacHOCTeU. 
CBa3aHO ^T0 c TeM, hto geUcTByromee 3aK0H0gaTentCTB0 npegycMaTpuBaeT no oG- 
meMy npaBuny KOHKypcHHU nopagoK 3aMemeHua gon^HOCTeU rocygapcTBeHHoU 
rpa^gaHCKoU cny^Gb. n p u  ^T0M, nocKontKy pemeHue KOHKypcHoU KOMuccuu o 
noGege b KOHKypce KOHKpeTHoro rpa^gaHUHa hocmt uMnepaTWBHHU xapaKTep, 
npegcTaBUTent HaHUMaTena b TaKOM cnyHae oGa3aH u3gaTt aKT o Ha3HaHeHuu Ha 
gon^HOCTt. OgHaKo nocne u3gaHua gaHHoro aKTa oh OKa^eTca b nonHoU 3aBu- 
CUMOCTU o t 3anpocoB Ha3HaHeHHoro rpa^gaHCKoro cny^amero npu 3aKnroHeHuw 
cny^eGHoro KOHTpaKTa, TaK KaK He 3aKnroHUTt cny^eGHbiM KOHTpaKT oh He cmo- 
^eT b cuny npaMoro TpeGoBaHua oG ^T0M ct. 13 u h. 1 ct. 26 OegepantHoro 3aKOHa 
«O rocygapcTBeHHoU rpa^gaHCKoU cny^Ge PoccmMckoM Oegepa^uu», a gna ocbo- 
Go^geHua cny^amero o t 3aMemaeMoU gon^HOCTu u yBontHeHua c rpa^gaHCKoU 
cny^Gb y Hero b gaHHOM cnyHae He GygeT HUKaKwx ropuguHecKux 0CH0BaHuU.

3. TaK^e cno^HO cornacuTtca c ^03u^ueU aBTopa no noBogy gonycTUMOCTw 
yHacTua rocygapcTBeHHHx rpa^gaHCKux cny^amux b 3aGacTOBKax. B guccepTa- 
^uu oGocHOBHBaroTca aBTopcKue BHBogH o tom, hto, BO-nepBHX, geUcTByromee 
3aK0H0gaTentcTB0 He cogep^uT 3anpeTa Ha 3aGacTOBKu rocygapcTBeHHHx rpa- 
^gaHCKux cny^amux (a TaK^e Ha npeKpameHue mmm ucnonHeHua cbomx cny- 
^eGHHX oGa3aHHoCTeU b mhhx cnyHaax), bo-btophx, ^necooGpa3Ho TaKue 3aGa- 
CTOBKu pa3pemuTt u cooTBeTCTByromee npaBo 3aKpenuTt b 3aK0H0gaTentCTBe.

B CBa3u c T̂MM npegcTaBnaeTca HeoGxoguMHM OTMeTUTt, hto b cooTBeTCT- 
Buu c n. 15 h. 1 ct. 17 OegepantHoro 3aKOHa «O rocygapcTBeHHoU rpa^gaHCKoU 
cny^Ge PO» b CBa3u c npoxo^geHueM rpa^gaHCKoU cny^Gb rpa^gaHCKOMy cny- 
^ameMy 3anpemaeTca npeKpamaTt ucnonHeHue gon^HOCTHbix 0Ga3aHH0CTeU b 
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^ n a x  yperynupoBaHua cny^eGHoro cnopa. fl. B. MwHHwrynoBa nonaraeT, hto 
gaHHHU 3anpeT KacaeTca TontKO uHguBugyantHHX cny^eGHHX cnopoB. OgHa
Ko npuHaTt TaKoe TonKOBaHue Bpag nu bo3mo^ ho, nocKontKy b TaKOM cnyHae 
BHmeyKa3aHHaa HopMa gon^Ha Gbina Gh  ^opMynupoBaTtca, KaK 3anpemeHue 
npeKpamaTt ucnonHeHue gon^HOCTHbix 0Ga3aHH0CTeU b ^ n a x  yperynupoBaHua 
WHguBMgyantHoro cny^eGHoro cnopa. nocKontKy TaKoro yTOHHeHua b HeU HeT, 
cnegyeT nonaraTt, hto 3aK0H0gaTent npecnegoBan ^ n t  3anpeTUTt rpa^gaHCKUM 
cny^amuM npeKpamaTt ucnonHaTt gon^HOCTHbie oGa3aHHOCTu b ^ n a x  ypery
nupoBaHua nroGbix cny^eGHHX cnopoB.

nocKontKy ^ e  b cooTBeTcTBuu co ct. 398 TK PO 3aGacTOBKa -  ^T0 BpeMeH- 
hhM goGpoBontHHU OTKa3 paGoTHUKOB o t ucnonHeHua TpygoBHX oGa3aHHOCTeu 
(nonHOCTtro unu HacTUHHo) b ^ n a x  pa3pemeHua KonneKTUBHoro TpygoBoro cno
pa, yTBep^geHue aBTopa o tom, hto n. 15 h. 1 ct. 17 OegepantHoro 3aKOHa «O 
rocygapcTBeHHoU rpa^gaHCKoU cny^Ge PoccmMckoM Oegepa^uu» He cogep^UT 
npaMoro «npaBOBoro 3anpemeHua gna peanu3a^uu bo3mo^hoctu npoBegeHua 
3aGacTOBOK rpa^gaHCKUMw cny^amuMu» aBnaeTca OHeBugHO omuGoHHHM.

TaK^e fl. B. MwHHwrynoBa CHUTaeT, hto Ha rocygapcTBeHHHx rpa^gaHCKux 
cny^amux He pacnpocTpaHaeTca 3anpeT npuocTaHOBneHua paGoTH b cnyHae Ha- 
pymeHua cpoKoB BHnnaTH mm 3apaGoTaHHoU nnaTH u mhhx npuHWTaromuxca 
geHe^HHX cyMM cooTBeTcTBuu co ct. 142 TK PO. TaKoU BHBog eU genaeTca Ha oc- 
HOBaHuu Toro, hto b ct. 142 TK PO He yKa3HBaeTca: KaKUM uMeHHO rocygapcTBeH
HHM cny^amuM 3anpemeHO ucnont3OBaTt gaHHyro Mepy caMO3amuTH. CnegyeT 
HanoMHUTt, hto b cooTBeTcTBuu c h. 1 ct. 2 OegepantHoro 3aKOHa «O cucTeMe 
rocygapcTBeHHoU cny^Gb PoccuUcKoU Oegepa^uu» cucTeMa rocygapcTBeHHoU 
cny^Gb BKnroHaeT b ceGa cnegyromue BugH rocygapcTBeHHoU cny^Gb: rocygap- 
CTBeHHaa rpa^gaHCKaa cny^Ga; BoeHHaa cny^Ga; npaBOOxpaHUTentHaa cny^Ga. 
TaKUM oGpa3OM, rpa^gaHCKuU cny^amuU b nroGoM cnyHae aBnaeTca rocygapcT
BeHHHM cny^amuM u eMy, KaK rocygapcTBeHHOMy cny^ameMy, npaMO 3anpeme- 
ho npeKpamaTt ucnonHeHue cbomx cny^eGHHX oGa3aHHoCTeU b KaHecTBe MepH 
CaMO3amUTH B COOTBeTCTBUU co CT. 142 TK PO.

OTCTauBaa npaBo rpa^gaHCKux cny^am ux Ha 3aGacTOBKy, aBTop He yHUTH- 
BaeT, hto npuocTaHOBKa geaTentHOCTu rocygapcTBeHHHx opraHoB Ha gocTaTOH- 
ho gnuTentHHU cpoK (Heu3Ge^Haa npu 3aGacTOBKe) genana Gh  b GontmuHCTBe 
cnyHaeB HeB03M0®HHM u HopMantHoe OyH^uoHupoBaHue nogBegoMCTBeH- 
hhx mm rocygapcTBeHHHx npegnpuaTuU u yHpe^geHuU; cymecTBeHHo 3aTpyg- 
Huna u geaTentHOCTt mhhx op^aHU3a^uU, B3auMogeUcTByromux c ^TUMU rocy- 
gapcTBeHHHMu opraHaMu; noBneKna Gh  MaccoByro HeBO3MO^HOCTt peanu3a^uw
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3aKOHHHX npaB u UHTepecoB rpa^gaH. 3anpeT Ha npeKpameHue rocygapcTBeH- 
HHMU cny^amuMu npeKpameHua ucnonHeHua gon^HOCTHbix 0Ga3aHH0CTeM 
aBnaeTca He npuxoTtro 3aK0H0gaTena, a oGbeKTUBHO oGycnoBneH HeoGxoguMO- 
CTtro npegoTBpameHua HeraTUBHHX gna Bcero oGmecTBa co^uantHHX nocneg- 
cTBuU.

4. Mo* ho nocnopuTt u c nogxogoM aBTopa OTHOcuTentHO HanpaBneHuU 
pa3BUTwa 3aK0H0gaTentcTBa o gu^unnuHapHoU OTBeTCTBeHHOCTu rocygapcT
BeHHHx rpa^gaHCKux cny^amux. ABTop b CBoeU paGoTe KpuTWKyeT ^03u^uro Tex 
yHeHHX (M. B. npecHaKOB, C. E. ^aHHOB), KoTopHe cHUTaroT, hto ^opMupoBaHue 
UHCTUTyTa nyGnuHHoU gu^unnuHapHoU OTBeTCTBeHHOCTu Ha rocygapcTBeHHoU 
rpa^gaHCKoU cny^Ge TpeGyeT GontmeU 0opManu3a^uu cocTaBOB gu^unnuHap- 
hhx npocTynKOB c ogHOBpeMeHHHM yMeHtmeHueM gucKpe^uoHHHX nonHOMO- 
hmM npegcTaBUTena HaHUMaTena b ^Tux Bonpocax. n o  MHeHuro fl. B. MuHHury- 
noBoU «TaKaa nonHTKa He npegcTaBnaeTca... ^necooGpa3HoU, nocKontKy Tpe
GyeT Tunu3upoBaTt BugH gu^unnuHapHbix npocTynKOB (0C0GeHH0CTu HeHag- 
ne^amero ucnonHeHua cny^eGHHX 0Ga3aHH0CTeU), hto coBepmeHHO HepeantHO. 
KpoMe Toro, ^T0 3HaHUTentHO orpaHUHUT BbiGop gu^unnuHapHoro B3HCKaHua 
b 3aBucuMOCTu ot KOHKpeTHHX oGcToaTentCTB gu^unnuHapHoro npaBOHapyme- 
Hua, 0C0GeHH0CTeU ero coBepmeHua u nuHHOCTu rpa^gaHCKoro cny^amero».

KaK npegcTaBnaeTca, aBTop b gaHHOM cnyHae He coBceM BepHO noHana cyTt 
npegnaraeMoU K0H^e^^uu nyGnuHHoU gu^unnuHapHoU OTBeTCTBeHHOCTu, ko- 
Topaa OTHrogt He TpeGyeT Tunu3upoBaTt Bce BugH gu^unnuHapHbix npocTyn- 
kob. PeHt wgeT num t o ^opMupoBaHuu cucTeMH nyGnuHHHX gu^unnuHapHbix 
npocTynKOB, nocararomux Ha Bcro cucTeMy Hagne^amero OyH^uoHupoBaHua 
rocygapcTBeHHoro annapaTa, OTBeTCTBeHHOCTt 3a KoTopHe gon^Ha HacTynaTt He- 
3aBucuMO o t ^enaHua npegcTaBUTena HaHUMaTena. ^T0 He TontKO peantHO, ho 
u BnonHe ycnemHO y ^e ocymecTBnaeTca 3aK0H0gaTeneM (cm. HanpuMep: Oege- 
pantHHU 3aKOH o t 21.11.2011 N  329-O3).

floBog aBTopa o tom, hto b TaKOM cnyHae y npegcTaBUTena HaHUMaTena 
3HaHUTentHO orpaHUHUTca BbiGop gu^unnuHapHoro B3HCKaHua b ^puH^u^e 
BepHbiU. OgHaKo TaKoe orpaHWHeHue (ho OTHrogt He nonHaa ^nuMUHa^ua bh - 
Gopa!) npegcTaBnaeTca HaM Gonee ^necooGpa3HHM, HeM cuTya^ua, Korga npeg- 
CTaBUTent HaHUMaTena MO^eT cbomm HeMOTUBwpoBaHHHM pemeHueM nonHO- 
CTtro ocBoGoguTt rocygapcTBeHHoro cny^am ero, coBepmuBmero, HanpuMep, 
Koppy^^uoHHoe npaBOHapymeHue ot OTBeTCTBeHHOCTu (u genaTt ^T0 HeogHO- 
KpaTHo!). M e^gy TeM, uMeHHO ^T0 gonycKaeT fl. B. MwHHwrynoBa, Korga nu- 
meT, hto «npegcTaBUTent HaHUMaTena oGocHOBaHHO MO^eT, pyKOBogcTByact 
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^puH^u^aMu UHguBugyanu3a^uu, ^nec00Gpa3H0CTu u cnpaBegnuBOCTu, bh - 
GpaTt HauGonee npueMneMHU Bug gu^unnuHapHoro B3HCKaHua nuGo BOoGme 
OTKa3aTtca ot npuBneHeHua HapymuTena k OTBeTCTBeHHOCTu».

TaKoU nogxog, bo3mo^ hhM gna KOMMepHecKoU op^aHU3a^uu (Korga ot co- 
BepmeHua paGoTHUKOM gu^unnuHapHoro npocTynKa MoryT nocTpagaTt numt  
UHTepecH gaHHoU op^aHU3a^uu), BuguTca HaM coBepmeHHO HegonycTUMHM Ha 
rocygapcTBeHHoU cny^Ge.

fl. B. MwHHwrynoBa ganee TaK^e numeT: «goBog o tom, hto npu TaKOM nog- 
xoge MoryT npoaBnaTtca cyGteKTUBHbie ^aKTopbi, He cocToaTeneH, nocKontKy 
cyGteKTUBHoe (nuHHoCTHoe) oTHomeHue Bcerga UMeeT u GygeT uMeTt MecTo b 
op^aHU3a^uu rpa^gaHCKoU cny^Gb». OgHaKo Bpag nu cocToaTentHoU aBnaeTca 
KaK pa3 ^03u^ua aBTopa guccepTa^uu no paccMaTpuBaeMOMy Bonpocy, nocKont- 
Ky tot GeccnopHbiM ^aKT, hto cyGteKTUBHoe OTHomeHue Bcerga GygeT UMeTt 
MecTO b cny^eGHHX npaB00TH0meHuax, OTHrogt He npenaTCTByeT yMeHtmeHuro 
^ToU cyGteKTMBHOCTu npaBOBHMu cpegcTBaMM. nogxog ^ e  fl. B. MuHHurynoBoM 
b gaHHOM cnyHae BuguTca OTKa3OM ot pemeHua gaHHoU npoGneMH b ^puH^u^e.

5. HaKOHe^. HegocTaTOHHO oGocHOBaHHHMu npegcTaBnaroTca npegno^e- 
Hua aBTopa o HeoGxoguMOCTu npuHaTua ^egepantHbix 3aKOHOB «O npaBOBOM 
CTaTyce rocygapcTBeHHHx rpa^gaHCKux cny^amux PoccuUcKoU Oegepa^uu» 
u «OG agMMHMCTpaTMBHbix np o^gyp ax peanu3a^uu cTaTyca rocygapcTBeHHHx 
rpa^gaHCKux cny^amux PoccuUcKoU Oegepa^uu». flaHHoe npegno^eHue c^op - 
MynupoBaHO b KaHecTBe ogHoro M3 nono^eHuU, bhhocmmhx Ha 3amuTy, u TaK- 
^ e  HeogHOKpaTHO noBTopaeTca b TeKCTe paGoTH. OgHaKo, npu ^T0M, Hurge He 
yKa3HBaeTca: b HeM, coGcTBeHHO, coctomt HeoGxoguMOCTt npuHaTua OTgentHHX 
OegepantHHX 3aKOHOB no gaHHHM BonpocaM u noHeMy ohm He MoryT nonyHUTt 
Hagne^amee perynupoBaHue b Ga3OBOM OegepantHOM 3aKOHe «O rocygapcTBeH
HoU rpa^gaHCKoU cny^Ge PoccuUcKoU Oegepa^uu». npegcTaBnaeTca, hto b gaH
HOM cnyHae aBTopy cnegoBano Gh  ygenuTt Gontmee BHUMaHwe ap^yMeHTa^UM 
CBoeU ^03M^MM u, bo3mo^ ho, MMeno Gh  CMHcn b caMoU guccepTa^uu pa3paGo- 
TaTt K0H^e^^uro u npuMepHyro CTpyKTypy ^Tux 3aKOHOB.

BbCKa3aHHHe 3aMeHaHua HOcaT b onpegeneHHoU CTeneHu gucKyccuoHHHM 
u peKOMeHgaTentHHU xapaKTep, He yManaroT HecoMHeHHoU HayHHoU 3HaHUMo- 
CTu npoBegeHHoro uccnegoBaHua, He BnuaroT Ha oGmyro BHCOKyro nono^UTent- 
Hyro o^HKy guccepTa^uoHHoU paGoTH fl. B. MuHHurynoBoM, u KaK BugHO M3 ux 
cogep^aHua, He uMeroT ^puH^u^uantH0^0 xapaKTepa.

ABTope^epaT guccepTa^uu pacKpHBaeT ocHOBHHe ugeu u BHBogH paGoTH, 
BKnag aBTopa b npoBegeHHoe uccnegoBaHue, CTeneHt hobm3hh u npaKTWHecKoU
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3HaHMMOCTM ero pesyntTaTOB. Oh BKnio^aeT b ce6a Bee Heo6xoflMMtie aTpwGyTti, 
K0Hii;eHTpMp0BaHH0 oGtHCHHeT cymHOCTt npoBefleHHoro MCC.neflOBaHMa. Ochob- 
H tie noncmeHMH, nony^ieHHtie b xo^e Hay^Horo noncKa, Harnnn OTpa>KeHMe b ny- 
6nMKaii;MHX coMCKaTena. Ohm cooTBeTCTByK)T TeMe MCCJieflOBaHwa n  nonHO pac- 
KptiBaiOT ero coflep>KaHMe.

Bee BBiineM3Jio>KeHHoe nosBonaeT cflenaTt bliboa o tom, hto flMCcepTaijM- 
OHHaa pa6oTa MMHHMrynOBOM flMHapti BopMCOBHti Ha TeMy: «AflMMHMCTpaTMB- 
HO-npaBOBOM CTaTye roeyflapcTBeHHtix rpa>KflaHCKMX cny>Kani;MX n n p o 6 neM ti ero 
peanM3an;MM» OTBe^aeT TpeGoBamiHM, npefl'bHBnaeMBiM n. 7 riono>KeHMa o nopafl- 
Ke npi4cy>KfleHMa y^eHtix CTeneHen, yTBep>KfleHHoro nocTaHOBnemieM EtpaBM- 
TentCTBa Poccmmckom Oe^epaijMM o t 30 HHBapa 2002 ro^a Nq 74 (b peflaicijMM ot 
20.06.2011 r. Nq 475), a ee aBTop 3acny;KMBaeT npwcy^KfleHMH y^eHOM CTenem i ho- 

KTopa lopMAMHecKMX HayK no cnen;MantHOCTM 12.00.14 - aflMMHMCTpaTMBHoe npa- 
bo; aAMMHMCTpaTMBHBiM npon;ecc.


