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A. Introduction 

The following issue is a problem of the daily practice for the administrative authorities, 

lawyers and the Administrative Courts in Austria. At the outset I want to demonstrate the 

problem with a legal provision regulating the party status of an administrative court proceeding. 

Art. 18 of the Austrian Proceedings of Administrative Courts Act
243

 states the following: 

„Parties 

§ 18. The respondent authority shall also be a party.” 

This Paragraph does not give any remark who else could also be a procedural party. And 

there is no other legal provision after this paragraph (and none before) to add who could be 

party of the proceeding. It is obvious that the complainant will be party too. But who else? This 

legal provision is not a joke but an excellent example for the poor quality of the Austrian 

legislation in the last 20 years leaving it up to the jurisdiction to find answers instead of the 

legislator. Of course the Courts will find reasonable results in the way of the interpretation of 

procedural rules, but it should be up to the legislator to regulate because there are very 
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important political aspects behind the question who should be participant of an administrative 

procedure.   

In the following I don’t want to focus on the typical administrative procedural scenario 

with the administrative authority deciding on a motion on the one hand and the applicant as the 

one and only party of the procedure on the other hand.  

There are many constellations where other persons are potentially directly and inten-

sively affected by an administrative decision. This phenomenon is called in the Austrian and 

German doctrine “administrative acts with third-party effect”. The classical example for that is 

the administrative procedure concerning a construction permit for a building: Many Building 

Regulations provide that certain neighbours are entitled to participate in the procedure to pursue 

their rights when the application for the construction permit is considered and examined by the 

administrative body.  

No one would deny the question if a person concerned by a decision of the administration 

authority may participate in the procedure dealing with the decision. Without a doubt it is not 

compatible with the Principle of the Rule of Law and many other fundamental rights that a 

person whose legal sphere is affected intensively by a decision is not entitled to be involved in 

the proceeding leading to this decision. In Austria jurisdiction and science derive from the Rule 

of Law Principle that in case of (significant) interferences in a person's right by actions of the 

administration body there must be provided the possibility to lodge a remedy with the courts by 

the affected person.
244

  

 

B. Who is a Procedural Party? 

 

1. The latest jurisdiction of the Court of Justice of the European Union 

In Austria the issue of the party status of third persons has become more and more 

important in the near past, inter alia because of the latest jurisdiction of the Court of Justice of 

the European Union about the participation of neighbours in administrative procedures 

concerning environmental impact assessments: In Austria every big project, like the 
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construction of an airport, a motorway, wind park facilities or a power station, requires not only 

a building permit, but also an environmental impact assessment in order to examine the possible 

impacts of the project on the environment and to reduce negative effects on the environment 

(and other aspects like the health of the citizens living in the area where the project shall be 

realized).  

Neighbours had always had party status in an approval procedure and could raise any 

defences or objections against the project, but they didn’t have any party status in a special 

declaration procedure where the preliminary question is clarified if there is an environmental 

impact assessment necessary at all (the applicant may initiate such a procedure to obtain 

assurance whether an environmental impact assessment is necessary or not; in this proceeding 

special environmentalist’s organisations and the local municipality are recognized as parties 

instead of neighbours). If the administrative authority decided within such a declaration 

proceeding that a particular project did not require an environmental impact assessment, the 

neighbours didn’t have any opportunity to assert their rights in case of a wrong decision. After 

the Austrian Supreme Administrative Court had asked to the Court of Justice of the European 

Union for a preliminary ruling, the Court of Justice
245

 held that such a national legislation 

breaches the law of the European Union when persons with “sufficient interest” or persons 

“impaired of a right” (such as neighbours) are precluded from bringing an action against the 

administrative decision declaring that a project does not require an environmental impact 

assessment.
246

  

Due to this judgement of the Court of Justice of the European Union the Republic of 

Austria had to change the national legislation immediately and had to provide that neighbours 

may assert their rights in the way that they can lodge an objection when the administrative 

authority decides that an environmental impact assessment is not required in case of a special 

project.
247
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2. The legal framework for the party status 

In the end it is up to the legislator to determine if and in which extent a person is granted 

party status: In Austria the General Administrative Procedure Act
248

 contains in Paragraph 8 the 

provision that  

“Persons who make use of the services performed by an authority or who are affected by 

the activity of such authority, are persons involved, and, to the extent they are involved in the 

matter on the grounds of a legal title or a legal interest, they are parties.”  

Paragraph 8 of the General Administrative Procedure Act is not the basis for subjective 

rights but it is referring to the substantive laws where the subjective rights are implemented. An 

example for such a substantive provision is Paragraph 6 of the Construction Ordinance of 

Lower Austria which binds the party status to the direct proximity of the neighbours’ property 

to the building or building project:  

“(1) In building permit procedure laws and building supervisory procedures … have 

party status:  

1. the applicant and the owner of the building  

2. the owner of the building property 

3. the owner of the land adjacent to the plot …” 

The law establishes the legal interest of the neighbour. Another example is Section 75 of 

the Austrian Industrial Code requiring the participation of neighbours in the administrative 

procedure concerning the approval of production facilities and defines neighbours as “persons 

who might be endangered by the construction, the existence or operation of an operating system 

or harassed or threatened their property or other rights in rem”.  

This legal construction seems to me very usual as you can find similar regulations also in 

Germany
249

, Norway
250

, Switzerland
251

, Kyrgyzstan
252

 and in many other countries.
253

 

                                                                                                                                                                                              
environmental impact assessment. In other cases the requirement of carrying out an environmental impact assessment depends 
on whether it is likely to have a significant effect on the environment, by virtue of factors such as its size, nature or location (see 
for example Annex I and II of the Directive 2011/92/EU). 
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In the daily practice substantive legal provisions as I already cited defining who is ex-

actly party of an administrative procedure appear rather rare and occasionly. The absence of an 

explicit statement of the legislator must not lead to the conclusion, that the legislation did not 

recognize any party status. In many cases the Administrative Courts analyse on the basis of the 

legal provisions if there is an interest of a person which is legally protected by the law.  

3. Legal interests 

The legal interest of a person is in Austria the main criteria for his participation as a party 

in an administrative proceeding. Social interests or economical interests are not sufficient.
254

 

For example in case of a creditor who wanted to take part in the administrative proceeding of 

his debtor in order to prevent the withdrawal of his approval for the business pursuant to the 

Industry Code, the Supreme Administrative Court denied the legal interest of the creditor 

because his intention to participate in the proceeding in order to prevent the own credit default 

reveals an economical interest but not a legally protected interest.
255

 In some cases it is rather 

complicated do distinguish between legal and especially economical interests.
256

  

The recognition or appreciation as a party is closely linked to the question of the subjec-

tive (individual) rights of a person. The Austrian jurisdiction accepts a subjective right (and 

consequently) party status in favour of a person, when “the objective law imposes a duty on the 

administrative authority to act in the interest of a specially concerned person and not only in the 

interest of the public in general”.
257

 The legal obligation of the administrative body shall not be 
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 Pursuant to Art. 6 of the Swiss Federal Act on Administrative Procedure of 20
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rights or obligations are intended to be affected by the ruling and other persons, organisations or authorities who have a legal 
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restricted to the public interest but shall (at least also) be in the interest of individuals which 

means that the legal provision serves to protect the interest of individual citizens.
258

  

In detail the jurisdiction of the last decades turns out to be very casuistic and complex: In 

general a citizen does not have a subjective right or personal claim to certain police powers as 

long as he is not personally affected by its exercise. A neighbour has a subjective right to 

compliance with the building regulations, but only in that extent, that the concrete rules serve 

(also) to protect the neighbour.
259

 Another example demonstrating the complexity of the 

jurisdiction may be the legal position of candidates for the occupation of major or higher 

positions in public office, for example for headmasters of schools: Pursuant to the jurisdiction 

of the Constitutional Court no candidate has a subjective right or claim to a special job but if a 

candidate was selected onto the shortlist of the nomination proposal, this person is allowed to 

lodge a complaint against the decision in favour of the successful candidate.
260

  

4. The right of appeal for an “ignored party” 

In reality it may happen that a party with a legal interest is not involved by the adminis-

trative authority in the administrative proceeding although it should have happened. Pursuant to 

the jurisdiction of the Supreme Administrative Court a socalled “ignored party” can either 

apply for receiving the administrative decision issued at the end of the administrative 

proceeding and appeal against this decision, or the party can appeal directly against the 

administrative decision.
261
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C. Rights of a concerned person in an administrative procedure 

1. Competitive situation and “Equality of arms” 

The legal position and the extent of the rights of a party can be designed by the legislator 

in various ways. But you have to keep in mind that usually these parties are in a competitive 

situation of interests: The neighbour has special interests which very often might conflict with 

the interests of the applicant applying for a construction licence or a positive environmental 

impact assessment for a building or a tunnel railway through a mountain. These parties are in 

almost the same situation like parties of a civil litigation in a civil procedure. The same 

constellation appears in cases with several parties applying for a concession or permission and 

only “the best candidate” for the permission has to be found within the proceeding. The 

Austrian law provides such procedures for example to award a radio broadcasting licence or a 

permission for running special services like gambling licences for a casino or ground handling 

services on airports. In all of these cases when the applicant with the best qualification is 

granted the concession or licence, the unsuccessful candidates have the right to lodge a 

complaint with an administrative court to claim that he should have received the permission 

instead of the chosen candidate.
262

 

There is no need to say that especially in such administrative procedures with several 

(adversarial) parties the “principle of equality of arms” has to be considered. Therefore a 

concerned person shall have basically the same rights like an applicant: That includes usually 

the right to be notified on launching of an administrative procedure, to reject officials of the 

authority, of experts or translaters in case of partiality, the right to receive the decision and to 

appeal against the decision and of course the right to a fair hearing, the right of access to the 

files and so on.
263
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These rights shall provide that the concerned persons can pursue their rights effectively. 

Most of them are also guaranteed by Art. 6 of the European Convention on Human Rights, the 

right to a fair trial in criminal law cases and cases to determine civil rights.
264

 

2. Specific features in multiple-party procedures 

The right to a hearing and the right to be heard are one of the core elements of an admin-

istrative procedure complying with demands of the Rule of Law and every modern legal state. 

Further more the right to be heard would not be worth much if it did not include the right of 

access to the files and the right to inspect and comment all evidence relevant for the case. It 

would be unbearable to restrict the right to be heard by limiting the access to the documents and 

facts which are substantial for the decision of the administrative authority. 

But in special constellations like multiple-party procedures also this fundamental princi-

ple faces restrictions, as the preliminary ruling of the Court of Justice of the European Union in 

the case Varec vs. Belgium
265

 demonstrates:  

The decision was proceded a contract award procedure in respect of the supply of track 

links for “Leopard” tanks. When examining the two tenders, the Belgian State as the deciding 

instance considered that the tender submitted by Varec was unlawful and, by contrast, the 

tender by the second tenderer, Diehl Remscheid Inc., satisfied al the selection criteria. Varec 

brought an action for annulment of the award decision in favour of Diehl Remscheid Inc. to the 

Administrative Court. The file delivered to the Court did not contain the successful tender of 

Diehl Remscheid. Therefore Varec requested that the tender shall be added to the file, but Diehl 

Remscheid objected the transmission of the tender on the ground that Varec would be able to 

peruse confidential data and information relating to business secrets included in the tender. 

Varec claimed that the right to a fair hearing means that the parties are entitled to a process of 

inspecting and commenting on all documents or observations submitted to the court with a view 

to influencing its decision.  

The Court of Justice of the European Union emphasized that the unlimited access for an 

economic operator to confidential informations of another competitor like in this case could be 
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used to distort competition or damage the legitimate interests of economic operators who 

participated in the contract award procedure. Such an opportunity could even encourage 

economic operators to bring an appeal solely for the purpose of gaining access to their 

competitors’ business secrets (on the other hand economic operators would not participate in 

contract award procedures when it is evident when they have to expose their business secrets). 

The adversarial principle and the right to process of inspecting and commenting on the 

evidence submitted to the court do not mean that the parties are entitled to unlimited and 

absolute access to all of the information relating to the award procedure concerned which has 

been filed with the body responsible for the review of the award procedure. On the contrary, 

that right of access must be balanced against the right of other economic operators to the 

protection of their confidential information and their business secrets. The deciding authority 

must be able to have at its disposal the information required in order to decide in full 

knowledge of the facts, including confidential information and business secrets. But the 

authority also has to decide that the information in the file relating to such an award should not 

be communicated to the parties or their lawyers if that is necessary in order to ensure the 

protection of fair competition or of the legitimate interests of the economic operators whose 

rights are also enshrined in Art. 8 of the European Human Rights Convention which guarantees 

the right to respect for private life.
266

  

This preliminary ruling of the European Court of Justice related to a contract award 

procedure but the problem is the same in many other administrative procedures with adversarial 

parties.  

The balance between the right to be heard and the right of protection of business secrets, 

the Court of Justice pointed out, has to be solved from case to case (and even document to 

document in a file) individually.  
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D. Conclusio 

The Administrative Procedure shall be the framework for applying different 

administrative laws with various difficulties and specific features. The legislation has to 

regulate Administrative Procedures in the way that the administrative authorities are able to 

face different challenges by the substantive laws. The procedural participation of persons 

potentially affected by an administrative decision is one of those challenges in the daily 

practice. 

 


