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Rule-making and law-enforcement legal risks, which are associated with 
Russia's membership in the Customs Union and World Trade Organization, to
day have a key influence on the development of new Customs Code of the Eura
sian Economic Union and the implementation of the Russian commitments to 
the WTO.

The study of Russia's membership in the two integration associations influ
encing on the domestic legal system -  the Customs Union and World Trade Or
ganization -  has identified legal risks in this area.

The author gives characteristic of those 
legal risks that exist and may be relevant in 
the coming years due to the increasing influ
ence of international integration processes on 
the Russian legislation.
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The new Customs Code of the Customs Union (hereinafter -  CC CU) is cur

rently under elaboration [2]. Analysis of current international standards and foreign 
experience in the field of customs regulation and customs administration suggests 
that the modernization of CC CU is of "catching-up nature". However, already 
now it is necessary to formulate the norms of the Customs Code, on the basis of the 
nearest prospects of launching the Eurasian Economic Union, which is scheduled 
to run from January 1, 2015. Thus the norms of supranational and national customs 
legislation of Russia, Belarus and Kazakhstan should comply with the requirements 
of the highest level of economic integration.

In addition, May 19, 2011 Russia, Belarus and Kazakhstan signed the Treaty 
on the functioning of the Customs Union within the framework of the multilateral 
trading system [3]. This Treaty defines the correlation of norms and regulations 
established by the WTO and Customs Union, as well as the procedure for coordi
nation of the parties' actions regarding taking of commitments to the WTO. In ac
cordance with the Treaty, WTO norms dealing with the sphere of regulation of the 
Customs Union become a part of the legal system of the CU.

If the WTO Agreement stipulates other rules than those stipulated by agree
ments of the CU and (or) the decisions of its bodies, then the rules of the WTO 
Agreement shall be applied. Thus, there will be the priority of the country's obliga
tions with respect to the WTO, and the conflict of norms of the CU and the WTO 
will not happen. Consequently, the Russian commitments to the WTO de facto will 
be also performed at the level of the CU.

In this regard, we offer the characteristic of those legal risks that currently 
exist and which will continue to be relevant the next five to seven years due to the 
increasing influence of international integration processes on the Russian legisla
tion.

A feature of the work on the modernized Code is involving by the legisla
tors of the three states of business representatives of Russia, Belarus and Kazakh
stan. Partially, this approach has been applied in administrative legislation of 
Russia in part of control over the implementation of the "Road map", decrees and 
orders of the Government of the Russian Federation (paragraph 40 of the "Road 
map" on compulsory public discussion of its implementation with the participa
tion of representatives of public associations of businessmen, experts and inter
ested federal executive authorities and executive authorities of the constituent 
entities of the Russian Federation (including the use of information and telecom
munication network "Internet"). The consideration of opinions of these catego
ries of persons is also necessary in matters on establishment, reorganization and 
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liquidation of regional customs departments, customs offices and customs posts 
(paragraph 3) [6]; monitoring the performance indicators of customs authorities 
(paragraph 9) [5]).

However, even such a measure, which fully complies with the requirements 
of the WTO and the International Convention on the Simplification and Harmo
nization of Customs Procedures (hereinafter referred to as the Kyoto Convention) 
[1; 4], does not guarantee leveling of the legal risks that already now have a sig
nificant influence on the administrative-legal regulation of legal relations in the 
customs field.

Using the classification developed by M. A. Lapina and D. V. Karpuhin [9], 
we can attribute legal risks, associated with the membership of Russia in the in
ternational integration associations, to rule-making and law-enforcement ones, as 
well as identify the adverse consequences associated with these risks.

1. Misunderstanding of the ideology of the Kyoto Convention, Framework 
standards of security and facilitation to the trade of the World Customs Organiza
tion [12], the norms of the WTO. Mismatch of the Russian legislation with inter
national requirements, due to membership in the Customs Union and WTO, is an 
adverse consequence. For example, the institute of prior informing in the CC CU 
erroneously associate only with the arrival of goods. Although in the Kyoto Con
vention, international acts and practice of prior informing it is a tool of customs 
control. In addition, there is a legal risk of complaints of states-trading partners of 
Russia to the Body on consideration of WTO disputes and very likely loss of our 
country in connection with discrepancy of its national legislation with the WTO 
norms (EU complaint against actions of Russia on the application of utilization fee 
for vehicles).

2. To date, the scientific-practical analysis of the provisions of the WTO Agree
ment on trade facilitation, adopted in 3-6 December, 2013 [9], in part of influence 
of its norms on the Russian system of administrative-legal regulation, has not been 
carried out, although about 80% of Agreement norms are devoted exactly to the 
activities of customs authorities [10]. The mentioned WTO Agreement will have a 
key impact on the functioning of the customs administrations of the countries of the 
world and possibly lead to the revision of the Kyoto Convention, as evidenced by 
the first results of the work of the joint working group of the WTO and the World 
Customs Organization [11] on the implementation of the WTO Agreement on trade 
facilitation.

3. Russia does not have the system of comprehensive study of international 
standards, to which our country has acceded. Adverse consequences in this case
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may include the lack of complete understanding of seriousness and extent of the 
influence of Russian obligations under international treaties, the ignorance of its 
benefits and advantages (e.g., regarding the use of dispute resolution procedures 
to protect the interests of its producers and consolidate precedents beneficial for 
Russia). More than a year and a half had passed before in the beginning of 2014 
the Center for Analysis of WTO Problems was opened, as well as an alternative to 
it Center under the Ministry of Industry and Trade of the Russian Federation, per
manent Mission of the Russian Federation at WTO was established[7]. There is an 
acute lack of WTO's law experts in public authorities, in business community.

4. Declaration of accounting of international standards substitutes their ac
tual implementation. A negative consequence of this legal risk is that there is still 
a need to adapt Russian legislation into line with the international obligations of 
the WTO and Kyoto Convention, but this process will take place in a hurry and 
under adverse conditions of constant threat of sanctions. Moreover, the ignoring of 
international standards for customs administration and customs regulation means 
that Russia dooms juridical and physical persons to material and time losses when 
crossing customs border, does not use a powerful lever for economic development. 
During the negotiation process on accession of the Russian Federation in the WTO, 
one of the conditions that were put forward was the correspondence of national 
customs legislation to international standards. According to the WTO position, the 
costs of import tariffs are often less than the losses incurred by the international 
trading community as a result of time-consuming and expensive customs clear
ance procedures, vague and excessive documentation requirements and ignoring 
of information technologies [13]. So, the impact of the lack of high-quality customs 
administration on the final cost of imported goods is reflected in the percentage of 
direct costs of participants of foreign economic activity related to customs opera
tions and procedures and is an average from 10-15 up to 40-50% in the cost of logis
tics operations, from 1 up to 4-5% in the ultimate value of goods [8, 23].

5. Most of the international acts that are used in law drafting work are pre
sented in incorrect translation, resulting in a distortion of the original meaning and 
its wrong enshrining in the supranational and national customs legislation.

6. There is no clear understanding of legal institutes in the customs law, in the 
CC CU. For example, customs declaration and release of goods constitute a single 
legal institute that is associated with the putting of goods under a customs proce
dure.

Another example is the institute of importation of goods and crossing of cus
toms border, which includes the arrival of goods into the customs territory. Import, 
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arrival, release -  the stages of one process, they should not be broken and torn 
apart; there shall be no removal of any element from the specified sequence.

Insufficient account of the features of separate institutes of customs law ad
versely affects the legal regulation of constituting public relations. For example, 
the institute prior informing of customs bodies is widely used. At that, CC CU 
established the term of "prior informing", and the decisions of the Commission of 
the Customs Union and the Eurasian Economic Commission contain the term of 
"prior information". In addition, a whole institute is being tried to squeeze into a 
Procrustean bed of one article (article 42 of the draft CC of the Eurasian Economic 
Union) through codification the norms of international agreements on prior in
forming.

The mixing of the various institutes of customs law happens in the same way. 
For example, in the course of work on the new CC of the Union, they try to use pri
or informing for the procedure of customs transit. However, goods under customs 
transit procedure require a preliminary customs declaration. The given example il
lustrates the ignorance of international standards, international practice, confusion 
of concepts, not understanding of ideology.

7. Legal risks associated with the process of codification of the CC EEU are 
expressed in the fact that this process is conducted, supposedly, on the basis of the 
Kyoto Convention. However, implementation of not whole (full) institutes, but in
dividual standards and fragments of institutes, takes place in violation of the letter 
and spirit of the Convention

At present, prior informing of customs bodies about the arrival of goods by 
vehicles is obligatory. In 2014, it is expected to consolidate similar duties when car
riage by rail transport. However, in the CU, preliminary information in accordance 
with international standards is not automatically sent in the System of risk manage
ment of customs bodies. Thus, the CU implements only part of the institute of prior 
informing, what completely distorts the original concept: prior informing -  risk 
management system -  automatic release of goods.

The mentioned legal risk can be illustrated by another important example of 
partial implementation of individual standards, rather than whole institutes. So, 
the institute of customs clearance was not fully moved from the Kyoto Convention, 
and Implemented only in part of verification of registered customs declarations. 
Thus, CC CU has two independent structural units: chapter 27 "Customs Declara
tion of Goods" and chapter 30 "Customs Operations Involving the Production of 
Goods for Domestic Consumption". And in the Kyoto Convention it is a unified 
institute "Customs Clearance and other Customs Formalities".
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8. The emergence of centrifugal forces in the integrated unification within the 

framework of EurAsEC: both Russia and Belarus and Kazakhstan are constantly 
trying to attribute norms beneficial for them to the level of national and not of su
pranational legislation, in order to enshrine in national acts more preferential con
ditions than in supranational acts. The adverse consequence is desire to level the 
value of supranational legislation to create a competitive advantages in the struggle 
with the partners in the integration process.

9. At the national level (as opposed to supranational) continue to give insuf
ficient attention to the issue of promoting trade and encouraging FEA participants 
for bona fide conduct. The ideology of the Kyoto Convention and the WTO norms 
is based on the interaction of FEA participants and customs and other regulatory 
bodies, at that, regulatory bodies are obliged to provide bona fide commercial op
erators maximally possible simplifications and speed for passing customs proce
dures. Customs bodies in law-enforcement and rule-making activity consider FEA 
participants as potential offenders, and the proposed by business representatives 
amendments to CC CU as an opportunity to create favorable "loopholes" in the 
customs legislation.

10. A large number of gaps in the legislation, which are due to the complexity 
and the dynamic development of legal relations in the field of international trade 
and movement of goods across customs border.

Taking as the basis the developed by M. A. Lapina and D. V. Karpukhin in
terpretation of public-law risks as a potential hazard, the probability of events that 
have a negative impact on social relations, which are the subject of legal regulation 
of certain public-law branches [9], we can describe the negative impact of the legal 
risks associated with Russia's membership in the WTO and CU:

1) considerable decline in the legal technique of national and supranational 
rule-making activity;

2) creation of grounds for further contradictions, conflicts with Russia's inter
national obligations;

3) creation of grounds for applying to the Russian Federation of penalties and 
other measures of responsibility, which can be imposed by an authority responsible 
for considering disputes for failure to meet WTO requirements;

4) in part of the functioning of the Unified Economic Space, adverse impact 
of legal risks is an expression of the growing competition between Russia, Belarus 
and Kazakhstan, which may have a significant negative impact on the integration 
processes in the Eurasian Economic Community and to prevent the start of function
ing of the Eurasian Economic Union from the January 1, 2015.



To summarize the analysis of existing legal risks, it should be noted that the 
system of administrative-legal regulation of relations in the sphere of moving goods 
across customs border is currently experiencing a dramatic impact of the norms of 
international law, in many ways is defined by it (international law). The enumer
ated legal risks lead to the fact that the supranational and national legislation of 
Member States of the Eurasian Economic Union will not be adequate in the imple
mentation of international-legal obligations of Member States to each other and to 
the Member States of the WTO.

References:

1. The International Convention on the Simplification and Harmoniza
tion of Customs Procedures (Kyoto Convention) (Kyoto, May 18, 1973, as amend
ed on 1999) [Mezhdunarodnaya konventsiya ob uproshchenii i garmonizatsii ta- 
mozhennykh protsedur (Kiotskaya konventsiya)]. System GARANT [Electronic 
resource], Moscow: 2014.

2. Customs Code of the Customs Union (as amended by the Protocol 
No. 16 from 16.04.2010). Annex to the Agreement on the Customs Code of the 
Customs Union adopted by the Decision of the Interstate Council of the Eurasian 
Economic Community No. 17 taken at the level of Heads of States November 27, 
2009 [Tamozhennyi kodeks Tamozhennogo soyuza (v redaktsii Protokola N  16 
ot 16.04.2010). Prilozhenie k Dogovoru o Tamozhennom kodekse Tamozhennogo 
soyuza, prinyatomu Resheniem Mezhgosudarstvennogo soveta EvrAzES, priny- 
atogo na urovne glav gosudarstv ot 27 noyabrya 2009 g. N  17]. SZ RF -  Collection 
o f laws o f the Russian Federation, 2010, no. 50, article 6615.

3. Treaty on the Functioning o f the Customs Union within the Framework o f 
the Multilateral Trading System from May 19, 2011 [Dogovor o funktsionirovanii 
Tamozhennogo soyuza v ramkakh mnogostoronnei torgovoi sistemy ot 19 maya 
2011 g.]. Official website of Eurasian Economic Commission, available at : http:// 
www.tsouz.ru/MGS/MGS-15/Pages/P-87.aspx (accessed : 21.03.2014).

4. Federal Law from November 29, 2011 "On the Accession of the Rus
sian Federation to the International Convention on the Simplification and Har
monization of Customs Procedures" [Federal'nyi zakon ot 29 noyabrya 2011 g. 
«O prisoedinenii Rossiiskoi Federatsii k Mezhdunarodnoi konventsii ob uprosh- 
chenii i garmonizatsii tamozhennykh protsedur»]. SZ RF -  Collection o f laws o f the 
Russian Federation, 2011, no. 26, article 2381.

5. RF Government Decree No. 994 from September 29, 2012 "On Approval o f 
the Provision on the System o f Performance Indicators o f the Russian Federation Customs

Le
ga

l r
isk

s 
as

so
cia

ted
 w

ith 
the

 m
em

be
rsh

ip 
of 

Ru
ssi

a 
in 

Cu
sto

ms
 U

nio
n 

and
 W

orl
d 

Tra
de

 O
rga

niz
ati

on

http://www.tsouz.ru/MGS/MGS-15/Pages/P-87.aspx


Le
ga

l r
isk

s 
as

so
cia

ted
 w

ith 
the

 m
em

be
rsh

ip 
of 

Ru
ssi

a 
in 

Cu
sto

ms
 U

nio
n 

and
 W

orl
d 

Tra
de

 O
rga

niz
ati

on

Bodies, the Manner and Method o f their Monitoring" [Postanovlenie Pravitel'stva RF 
ot 29 sentyabrya 2012 N  994 «Ob utverzhdenii Polozheniya o sisteme pokaza- 
telei raboty tamozhennykh organov Rossiiskoi Federatsii, poryadke i metodike 
ikh monitoringa»]. Official website of the Government of the Russian Federation, 
available at : http://government.ru (accessed : 19.03.2014).

6. RF Government Decree No. 1071 from  October 20, 2012 "On Approv
al the Rules o f Establishment, Reorganization and Liquidation o f Regional Customs 
Departments, Customs Offices and Posts" [Postanovlenie Pravitel'stva Rossiiskoi 
Federatsii ot 20 oktyabrya 2012 g. N  1071 «Ob utverzhdenii Pravil sozdaniya, 
reorganizatsii i likvidatsii regional'nykh tamozhennykh upravlenii, tamozhen 
i tamozhennykh postov»]. Official website of the Government of the Russian 
Federation, available at : http://government.ru (accessed : 19.03.2014).

7. RF Government Decree No. 68 from  January 31, 2014 "On Ensuring 
the Activity o f the Permanent Mission o f the Russian Federation in the World Trade 
Organization" [Postanovlenie Pravitel'stva RF ot 31 yanvarya 2014 N  68 «Ob 
obespechenii deyatel'nosti Postoyannogo predstavitel'stva Rossiiskoi Feder
atsii pri Vsemirnoi torgovoi organizatsii»]. Official website of the Government 
of the Russian Federation, available at : http://government.ru (accessed :
19.03.2014).

8. Kolesnikov P. Yu. Improvement o f Customs Procedures in Russia un
der the Principles o f Harmonization and Simplification. Thesis of a candidate of le
gal sciences [Sovershenstvovanie tamozhennykh protsedur v Rossii na print- 
sipakh garmonizatsii i uproshchenii. diss. . .kand. yurid. nauk]. Moscow: 2007, 
page 23.

9. Agreement on Trade Facilitation. WT/MIN(13)/W/8 Ministerial Confer
ence Ninth Session Bali, 3-6 December 2013. Available at : http://wto.org/english/ 
thewto_e/minist_e/mc9_e/balipackage_e.htm (accessed : 20.03.2014).

10. WCO and Customs' roles fo r  the ATF. Available at : http://www. 
wcoomd.org/en/topics/wco-implementing-the-wto-atf/wco-and-customs- 
roles-for-the-atf.aspx (accessed : 20.03.2014).

11. WCO implementing the WTO ATF. Available at : http://www.wcoomd. 
org/en/topics/wco-implementing-the-wto-atf.aspx (accessed : 20.03.2014).

12. WCO Safe Framework o f Standards and the implementation o f UN Secu
rity Council Resolution 1540 United Nations, New York, 23 February 2007. Available 
at : http://www.wcoomd.org/fr/media/newsroom/2007/february/wco-safe- 
framework-of-standards-and-the-implementation-of-un-security-council-resolu- 
tion-1540.aspx (accessed : 20.03.2014).

http://government.ru
http://government.ru
http://government.ru
http://wto.org/english/
http://www
http://www.wcoomd
http://www.wcoomd.org/fr/media/newsroom/2007/february/wco-safe-


13. World Trade Organization (2002) Trade Facilitation: Overview o f Trade Fa
cilitation Work. World Trade Organization, Available at : www.wto.org/english/ 
tratop_e/ tradfa_e/tradfac2_e.htm (accessed : 20.03.2014).

Le
ga

l r
isk

s 
as

so
cia

ted
 w

ith 
the

 m
em

be
rsh

ip 
of 

Ru
ssi

a 
in 

Cu
sto

ms
 U

nio
n 

and
 W

orl
d 

Tra
de

 O
rga

niz
ati

on

http://www.wto.org/english/

