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In the Great Explanatory Dictionary of the Russian language of S. I. Ozhegov 
and N. Yu Shvedova discretion is understood as conclusion, opinion, decision [7]. 
Final subjective opinion, conclusion and decision are formed in the process of dis
cretion.

In conditions of existence of the so-called police state, the terms of "arbitrari
ness" and "discretion" were considered as synonyms. And only in the period of 
creation of constitutional states these phenomena have become opposable to each 
other [4, 14]. In science delineate discretion from arbitrariness through the defini
tion of limits (boundaries) of discretion, on the basis that arbitrariness is a going 
beyond of discretion. Arbitrariness and discretion are synonyms with different se
mantic nuances. When we talk about discretion we assume the existence of some 
boundaries that should restrain a subject in the exercise of discretion (the law, inter
nal restraints). Speaking of arbitrariness, we mean the absence of any boundaries.

1Published on materials of I All-Russian scientific-practical conference of students, postgradu
ates and young scientists «Modern Problems of Administrative Court Procedure and Adminis
trative Process» (Novosibirsk -  2014)

The author proposes to approach the 
problem of the freedom of discretion not from 
restrictive positions, but as to a decision-mak
ing power. Particularly acute the issue of the 
freedom of discretion stands in connection 
with the implementation of strategic planning 
in the Russian Federation.
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Legislator uses the term of "discretion" as a legal category, bearing in mind that 
discretion should have its limits. Discretion always presupposes the existence of 
limiters and (or) self-limiters such as norms of moral, morality, conscience, sense of 
justice [10, 48-52].

Legal characteristics of discretion are determined as follows: "Discretion in 
the aspect of law is a guaranteed by law choice by an authorized subject of options 
of decisions and actions within its competence. As a juridical-psychological phe
nomenon discretion is characterized by such signs: a) the status of an authorized 
subject of law and set of its powers; b) permissible range of determination of goals 
and objectives to be resolved; c) independent choice of solutions options; g) imple
mentation of actions in accordance with decision; d) awareness of the responsibility 
for the consequences of decisions and actions" [9].

In the early 20th century legal scholar A. I. Yelistratov believed that public 
relations are unordered, if they are defined by the discretion of authorities. Discre
tion, in his opinion, "in its essence, by its nature is capricious, uncertain and unsta
ble", so he offers to "replace" discretion by law [5, 7-8].

By the end of the 20th century the idea was established in science that execu
tive authorities' discretion should be limited by law. "The possibility of arbitrary 
application of law is a violation of the equality of all before the law declared by the 
Constitution of the Russian Federation (article 19, part 1)" [1]. Within the frame
work of discussions on executive authorities' powers the judge of the Constitution
al Court of the Russian Federation A. L. Kononov expressed a tough stance on the 
issues of regulation of their activity. He believes that "the general principles of legal 
regulation of authorities and officials activity should be based on the rule "permit
ted only what is expressly authorized by law", and the main regulation method is a 
fixed by law closed list of powers, rigid competence with the maximum restriction 
of discretion limits. These principles also derive from the sub-legislative nature of 
executive power and its powers provided for, in particular, in articles 114 and 115 
of the Constitution of the Russian Federation" [2].

Serious restriction of discretion limits of executive authorities have been re
peatedly supported by the European Court of Human Rights. "The law must be 
drafted in sufficiently clear terms, to give citizens a proper understanding of the 
circumstances and conditions, under which public authorities have the right to re
sort to the contested measures. In addition, domestic legislation should provide 
means of legal protection against arbitrary interference of authorities in the rights 
guaranteed by the Convention. Concerning the issues affecting fundamental hu
man rights, it would be a violation of the rule of law -  one of the basic principles 
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of a democratic society, guaranteed by the Convention, -  to formulate the discre
tionary powers of an executive authority using the terms showing unlimited pos
sibilities. Consequently, the law must set limits to such freedom of discretion of 
competent authorities and the manner of its exercise with sufficient clarity, given 
the legitimate aim of considered measure, for the purpose of providing to person 
an adequate protection against arbitrary interference with its rights (see the ruling 
of the European Court of Justice on the case of "Lupsa v. Romania", complaint No. 
10337/04, ECHR 2006-... paragraphs 32 and 34; the ruling of the European Court 
of Justice on the case of "Al-Nashif v. Bulgaria" from June 20, 2002, complaint No. 
50963/99, paragraph 119; the ruling of the European Court of Justice on the case of 
'Malone v. United Kingdom" from August 02, 1984, Series A, No. 82, paragraphs 67 
and 68)" -  so the European Court of Human Rights has formulated its position on 
the case of Liu and Liu v. Russian Federation (complaint No. 42086/05) [3].

However, in today's conditions the tough stance in favor of limiting the dis
cretion of public authorities is questioned. "Replacement" of discretion by law is 
uniquely applicable only in those cases when it comes to specific measures and 
when the circumstances and conditions can be assumed with some degree of cer
tainty.

Numerous scientific publications, where scientists look for alternatives to 
tough measures on limiting the borders of discretion of executive authorities, in
dicate that the ineffectiveness of rigid frameworks is recognized in science. For 
example, the norms of ethics and morality are offered as the criteria for the assess
ment of decisions of executive authorities. The opinion of A. F. Smirnova seems 
interesting. She believes that administrative discretion is, first of all, a manifesta
tion of the techniques and tactics of the decision-making [8, 87]. Decision-making 
technique is understood as a totality of methods of preparation of a decision that 
are known in management science. The tactic is associated with the use decision
making methods depending on a specific situation, in other words, this is an im
plemented technique. A. F. Smirnova proposes to use the concept of admissibility 
to evaluate techniques and tactics of decision-making, bearing in mind that the 
admissibility is regarded as the requirement of compliance with the principle of 
legality in the choice of specific decision-making methods and their implementa
tion in a particular situation. Given that the decision-making process is not limited 
to the performance of only enshrined in law forms of activity, additional require
ments of compliance with the norms of ethics and morality should be included 
in the concept of admissibility. Practically using the category of admissibility of 
managerial decisions, A. P. Smirnova comes to the conclusion that not only illegal
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forms of managerial activity, but also those, which, though not against the law, but 
do not meet the norms of ethics and morality, should be recognized as inadmis
sible. Simultaneously A. P. Smirnova notes that it is not easy to apply norms of 
ethics and morality as criteria for evaluating managerial decisions due to of their 
ambiguity [8, 88]. Not supporting the position, that norms of ethics and morality 
can play a role of flexible criterion for evaluating actions of executive authorities 
when making planning decisions, through this example we want to emphasize 
the urgent need for a flexible approach to the freedom of discretion in the modern 
world.

Planning is an area where the issue of the freedom of discretion is the most 
acute. Specificity of administrative decisions in the field of planning is that the con
ditions and circumstances of taking decision cannot be set initially. At the begin
ning of the XXI century the science of administrative law began to incline towards 
the expansion of the freedom of discretion then when the decision should be made 
in an atmosphere of uncertainty and unpredictability. The idea of the freedom of 
discretion, which is limited only by the need to achieve set goals, is put forward 
against uncertainty in external conditions. Legislative limitation through a single 
power (norm) is no longer suitable for difficult decisions; it should be implemented 
through a system of norms that include the foundations of application proportion
ality, organizational and procedural prescriptions [11].

Under conditions of uncertainty the management remains unrestricted in 
terms of law, except for limiting the scope of decision-making and complication of 
the procedure for taking of risky decisions. The main means of legal protection in 
the form of responsibility and guarantees under conditions of uncertainty become 
insufficient. Measures of monetary compensations for the consequences of state 
decisions are also ineffective [13, 261-263].

In the literature we can find the belief that discretion itself should not be 
considered as a restrictive concept, discretion should be considered as a power 
to specificate law within set goals. Discretion does not mean freedom of choice, 
discretion assumes the establishment of actions' admissibility criteria through 
purposes of proportionality declared in law [12, 114]. "Discretion has two interre
lated facets -  it reflects the limits of competence of subject and not only introduces 
its activity in the legal framework, but also provides the necessary independence 
and mobility. Otherwise, management will turn into a regime of mechanical ac
tions" [9, 72-75].

Of course, it is difficult to fully cover all the issues of the freedom of discretion 
within the framework of a short report. There is a publication with more details 
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concerning this issue [6, 17-20], although, in our view, to the issue of the freedom 
of discretion could be devoted a monograph and not one. In the message to the 
Conference we limit ourselves to the conclusion that the approach to the freedom 
of discretion as to something subject to rigid limitation is getting out of date. The 
Russian theory and practice needs to rethink the issue of the freedom of discretion. 
The freedom of discretion in the modern legal realities should be considered ex
actly as an autonomy and power to take decision. To evaluate decisions in today's 
reality we need to find a flexible criterion for evaluation the actions of a governing 
entity, and it should be a timely evaluation, without waiting for the consequences 
of decisions taken. Recently the draft law "On the State Strategic Planning" [14] has 
passed the first reading in the State Duma of the Federal Assembly, accordingly, 
already in the near future, the theory and practice will face the issue of the freedom 
of discretion in strategic planning.

References:

1. Resolution of the RF Constitutional Court No. 3-P from April 25, 1995 
"On Verification the Constitutionality of the First and Second Parts of Article 54 
of the Housing Code of the RSFSR in Cconnection with the Complaint of the Cti- 
zen L. N. Sitalova" [Postanovlenie Konstitutsionnogo Suda RF ot 25 aprelya 1995 
g. N  3-P «Po delu o proverke konstitutsionnosti chastei pervoi i vtoroi stat'i 54 
zhilishchnogo kodeksa RSFSR v svyazi s zhaloboi grazhdanki L. N. Sitalovoi»]. 
SZ RF -  Collection o f Laws o f the RF, 1995, no. 18, article 1708.

2. Resolution of the RF Constitutional Court No. 8-P from May 14, 2003 
"On Verification the Constitutionality of Paragraph 2 Article 14 of the Federal 
Law "On Bailiffs" in Connection with the Request Langepas City Court of Khan
ty-Mansi Autonomous District" [Postanovlenie Konstitutsionnogo Suda RF ot 
14 maya 2003 g. N  8-P «Po delu o proverke konstitutsionnosti punkta 2 stat'i 
14 Federal'nogo zakona «O sudebnykh pristavakh» v svyazi s zaprosom Lange- 
passkogo gorodskogo suda Khanty-Mansiiskogo Avtonomnogo okruga»]. SZ RF
-  Collection o f Laws o f the RF, 2003, no. 21, article 2058.

3. Bulletin o f European Court o f Human Rights, 2008, no. 8.
4. Dubovitskii V. N. Legitimacy and Discretion in the Soviet Public Admin

istration [Zakonnost' i usmotrenie v sovetskom gosudarstvennom upravlenii]. 
Minsk: 1984.

5. Elistratov A. I. Administrative Law. Lectures [Administrativnoe pravo. 
Lektsii]. Moscow: 1941.

The
 i

ssu
e 

of 
the

 f
ree

do
m 

of 
dis

cre
tio

n 
in 

sta
te 

pla
nn

ing



The
 i

ssu
e 

of 
the

 f
ree

do
m 

of 
dis

cre
tio

n 
in 

sta
te 

pla
nn

ing

6. Kudryashova E. V. The Issue of the Freedom of Discretion of Execu
tive Authority Bodies in the Sphere of Administrative Planning [Problema svo- 
body usmotreniya organov ispolnitel'noi vlasti v sfere administrativnogo plan- 
irovaniya]. Zhurnal zarubezhnogo zakonodatel'stva i sravnitel'nogo pravovedeniya -  
Journal o f Foreign Legislation and Comparative Law, 2009, no. 11.

7. Ozhegov S. I., Shvedova N. Yu. Russian Explanatory Dictionary [Tolko- 
vyi slovar' russkogo yazyka]. 2nd revised and enlarged edition, Moscow: Az", 
1994.

8. Smirnova A. F. Limits of Administrative Discretion in Taking Man
agement Decisions [Predely administrativnogo usmotreniya pri prinyatii uprav- 
lencheskikh reshenii]. Yustitsiya -  Justice, 2009, no. 2.

9. Tikhomirov Yu. A. Discretion in the Focus of Law [Usmotrenie v 
fokuse prava]. Zakony Rossii: opyt, analiz, praktika -  Russian Laws: Experience, Anal
ysis and Practice, 2011, no. 4.

10. Shvetsov S. G. Discretion, Arbitrariness, Persuasion: Linguistic, Doc
trinal and Legislative Approaches [Usmotrenie, proizvol, ubezhdenie: lingvis- 
ticheskii, doktrinal'nyi i zakonodatel'nyi podkhody]. Evraziiskii yuridicheskii zhur
nal -  Eurasian Law Journal, 2011, no. 11.

11. Di Fabio U. Risk Decisions in the Rule of Law [Risikoentscheidungen 
im Rechtstaat]. Tubingen: Mohr, 1994.

12. Franzius C. Modalities and Effect Factors of Regulation through Law [Mo- 
dalitaten und Wirkungsfaktoren der Steuerung durch Recht]. Edited by Wolf
gang Hoffmann-Riem, Eberhard Schmidt-Assmann, Andreas Vosskule, Bnd.1, 
Munich: Verlag C.H., Beck, 2006.

13. Scherzberg A. Risk Management by Administrative Law: To Enable 
or Limit Innovation? [Risikosteuerung durch Verwaltungsrecht: Ermoglichung 
oder Begrenzung von Innovationen?]. Publications o f the Association o f the German 
Constitutional Lawyers, Volume 63, Berlin: publishing house -  GmbH, 2003.

14. Available at: http://asozd2.duma.gov.ru/main.nsf/%28SpravkaNew%29? 
OpenAgent&RN=143912-6&02 (accessed: 12.04.2013).

http://asozd2.duma.gov.ru/main.nsf/%28SpravkaNew%29

