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It is no secret the presence of unfair performing tax obligations by taxpayers 
who use "fly-by-night" and "shell" companies to reduce their tax burden, referred 
to in tax disputes as unfair counterparties. With these companies, taxpayers draw 
up documents on transactions without the real acquisition of their products and 
services. In such cases, we should agree with the tax authorities, accusing taxpayers 
in collusion with a counterparty providing illegal service, which allows taxpayers 
to receive unjustified tax benefit (reduction of the taxable base for tax on profit and 
VAT deductions).

It seems to us that in these cases there is the fact of making by a taxpayer an 
sham or feigned transaction, which, by Article 170 of the Civil Code of the RF is 
Insignificant. Boundary between the sham and ostensibility of transaction, you can 
determine just by setting all the circumstances of the transaction of a taxpayer (or a 
chain of related transactions involving multiple counterparties). The use by a tax
payer the combination of sham and feigned transactions is quite possible.

The authors of the Commentary to the Civil Code of the Russian Federa
tion determine the sham as follows: "Sham transactions are actions performed
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In the article are considered the cir
cumstances, documents, testimony of third 
parties, and other evidences which may 
be contrasted to the position of the tax au
thority asserting unreality of the taxpay
er's transactions with a counterparty and 
obtaining by the taxpayer an unjustified 
tax benefit.
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in order to deceive certain persons not involved in the transaction, by creating a 
false impression about the intentions of participants of the transaction. This can 
be done with a variety of purposes: a fictitious lease for the registration of a legal 
entity, a fictitious sale of the property under the threat of bankruptcy or confis
cation of property for a crime, fictitious purchase in order to obtain a loan, and 
others. A sham transaction is associated with an understanding of the parties that 
this transaction does not bind them, and they do not intend to perform it or to 
demand its fulfillment" [9].

In the comments of other authors to Article 170 of the Civil Code of the RF is 
also considered only civil aspect of a sham transaction goal, although the goal of 
the subject of entrepreneurial activity transaction may well be getting unjustified 
tax benefits. As we have already said, a sham deal in tax optimization of a taxpayer 
may take place either in transactions of buying commodity stocks and supplies 
and the acquisition of services. However, it seems to us, to a greater extent, this 
optimization is used with immaterial objects, that is, services that are impossible to 
measure, evaluate in physical units of measurement.

With commodity stocks and supplies an unfair taxpayer is likely to apply 
transactions containing feigned elements. For example, really buying goods from 
the counterparties, in documents the taxpayer overstates the cost of its acquisition 
and accordingly the amount of VAT paid in the price of goods.

However, we do not set a goal of this article to explore the options of an 
unfair taxpayer's tax optimization schemes. More relevant is the task to protect a 
good faith taxpayer from applying to him by a tax authority similar technology of 
unlawful increase in tax liabilities due to qualification of actual transactions with 
counterparties as unreal (not occurring in real life).

The claims of a tax authority to a taxpayer usually occur in the absence of 
the documents requested in the third party audit from the counterparties of the 
taxpayer. In these cases, the taxpayer may be not only a victim of counterparty's 
tax unfairness (in the performance obligations of the counterparty on the transac
tion, the counterparty fails to perform subsequent tax obligations), but also face an 
unfair attitude to him in the form of refusal of the counterparty (its management 
bodies) from the transactions made with the taxpayer.

The position of the tax authorities in these cases is following -  the taxpayer 
has not shown due diligence in the selection of counterparty, conducts the business 
on his own risk, and therefore should suffer the adverse effects of transactions with 
unfair counterparties. The exception of bringing the taxpayer to tax responsibility 
for the third person are cases where the taxpayer wins a tax dispute by providing



compelling evidence of the absence of collusion with an unfair counterparty and 
reality of transactions committed by an unfair counterparty.

It is quite difficult to prove the reality of transactions made with an unfair 
counterparty if the head of the counterparty when performing procedures of tax 
control refused:

- involvement in transactions;
- signature on documents;
- involvement in the activities of the counterparty as an official;
- to participate in the creation of a legal entity.
To strengthen the evidence base of unreality of deals at the mentioned behav

ior of the counterparty's head, the tax authority performs corresponding handwrit
ing comparison of transaction documents of a taxpayer with a counterparty, as a 
rule determining the nonidentity of the specimen signature taken from the head of 
the counterparty, that has a place in the transaction documents of the taxpayer and 
this counterparty.

The motives of the tax authority for a special attention to transactions of the 
taxpayer with counterparties are the following facts:

- absence of a taxpayer's counterparty at the place of registration;

- submitting to the tax authority at the place of the taxpayer's counterparty 
registration of «zero» VAT declarations;

- submitting to the tax authority at the place of the taxpayer's counterparty 
registration of VAT declarations with turnovers less than specified in pur
chase book of a taxpayer under this supplier;

- the absence of any accountability to the tax authority under the taxpayer's 
counterparty that proves productive and economic activity of this coun
terparty;

- availability of information in law enforcement agencies about refusal of 
the taxpayer's counterparty head any transactions with anybody;

- the absence of taxpayer's counterparty's staff, property and other resourc
es available to conduct commercial activities;

- registration of the counterparty at the place of mass registration of legal 
entities;

- registration of the counterparty by persons establishing multiple legal en
tities;
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- presence of different graphic performance of signature on the transaction's 
with the counterparty documents with the clarification of the same official 
of the counterparty;

- the absence of documents proving the physical movement of goods from 
the counterparty to the taxpayer, etc.

On the basis of the tasks assigned to the tax authorities, which include control 
over the correctness of calculation, completeness and timeliness of payment (trans
fer) to the budget of the Russian Federation of taxes and fees, and in the cases stipu
lated by the legislation of the Russian Federation, the correctness of calculation, 
completeness and timeliness of (transfer) to the budget of the Russian Federation, 
other obligatory payments (see part 1 of article 30 of the Tax Code of the RF, [1]), 
"mistrust" of the tax authorities to the taxpayer's transactions with unfair counter
parties is quite justified. All the more, the accusation of bad faith of the very tax
payer allows charging additional taxes from the taxpayer (tax on profit and VAT).

The tax authority does not accept the declared by the taxpayer deductions on 
transactions for the acquisition of goods from unfair suppliers and puts in doubt 
the very fact of these transactions, considering that they took place only on paper, 
and the taxpayer did not incur expenses of purchasing goods. In the act of Plenum 
of the Higher Arbitration Court of the RF [6] such a circumstance is considered as 
an unreliability (and /  or divergence) of information contained in the documents, 
in other interpretation "fact of discrepancy with the reality of information reflected 
in the submitted taxpayer's documents" [11, 25].

Excessive suspicion of the tax authority to transactions of taxpayers is justi
fied. Do not make secret illegal methods of reducing the tax burden used by en
trepreneurs. Different kinds of tax optimization schemes are the subject of study 
by tax authorities, courts, [7], practicing lawyers [10, 11] and Jurisprudence [8]. 
However imperfect legislation and weak evidence base presented by tax authori
ties in many cases allows unfair taxpayer to avoid responsibility, and in contrast, 
imposes responsibility for unfair counterparty on good-faith taxpayer who was not 
prepared to dishonesty of counterparty emerged as a result of a tax audit.

It is difficult not to agree with E. A. Lysenko, who notes that courts settle tax 
disputes in favor of the tax authority, when in support of the decision of the tax 
authority is put information about the lack of records on organization-counterpar- 
ty in The United State Register of Legal Entities, when the persons referred to as 
managers or owners of such organizations deny any involvement in their activities 
[11, 25]. In this case, a good-faith taxpayer will not only have to prove the reality 
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of transactions with the counterparty, but also contradict a witness (manager or 
owner of the organization, which is a counterparty of the taxpayer).

We believe that if the counterparty has not reflected in the accounting and 
tax accounting transactions with the taxpayer, the representative of the counter
party will definitely deny the supply of goods (providing services) to the taxpay
er, because otherwise, he recognizes not only the fact of a tax offense, but the fact 
of a criminal offense under article 199 of the Criminal Code of the RF. Therefore, 
the only denying of the counterparty's representative to sign the documents on 
transactions with the taxpayer is not sufficient and other evidences are required. 
However, not all evidence may be reliable, for example, handwriting examina
tion. There are cases when individuals possessing skills of writing signatures in 
different graphic styles, use these skills for unlawful purpose. Conclusive proof 
of signing invoices (bills, contracts and other documents on the transaction) by 
the authorized person of the counterparty (in the case of his refusal to write the 
signature) can be obtained only upon condition of the physical presence in the 
procedure of signing these documents and the implementation at this time a vid
eo or photo-documentation. Also undeniable proof can be provided by the pro
cedure of signing documents in the presence of a notary. To prove signing /  not 
signing invoices by authorized persons through handwriting expertise is possible 
only with a certain probability. Than further away in time from the tax dispute 
the date of drawing up invoices, the harder it is to provide the necessary material 
for handwriting expertise. During the examination it is necessary to ensure the 
identity of the conditions of signing documents and find out the fact if the heads 
of counterparty had (did not have) various techniques of signing, how many vari
ants of signature used the heads.

However, as we see it, compliance with these procedures is unlikely to pro
mote fair and lawful resolving of a tax dispute. Therefore, judicial authorities 
stopped on the issue of evaluation reality of transactions. Deserves special attention 
the position of the Constitutional Court of the Russian Federation, which said that 
"the resolution of disputes concerning the implementation of the obligation to pay 
taxes is a competence of arbitration courts, which should not only be limited to the 
formal determination conditions of application of the norms of the legislation on 
taxes and fees and in the case of doubt the correctness of application the tax legisla
tion, including the legality of application of tax deductions, are required to deter
mine, explore and evaluate the totality of important circumstances for the proper 
settlement of a case -  the fact of payment goods (works, services) by a buyer, the 
actual relations of a seller and buyer, the presence of other, apart from invoices,
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documents confirming the payment of the tax in the price of goods (works, ser
vices), etc." [2, 3, 4, 5].

In our opinion, the fact of the witness testimony (the representative of a coun
terparty), which give reason to doubt the reality of the transaction with the tax
payer unquestionably proves only one thing, that the taxpayer, at least, was not in 
collusion with the unfair counterparty in order to obtain undue tax benefit. In case 
No. A57-3530/2008 [12] these testimonies were parried by the taxpayer who pre
sented evidence:

- statement of The United State Register of Legal Entities, in which as lead
ers of unfair counterparties were declared witnesses, who denied their in
volvement to the activities of the organizations-counterparties;

- cards of specimen signature provided to the Bank, when opening a settle
ment account;

- documents on registration of a legal entity;

- judicial act on another case in which a witness, admitted his involvement 
in the formation and activities of an organization-counterparty;

- testimony in the framework of procedural events held prior to institution 
of a criminal case by law enforcement agencies.

The above is only counter-arguments of some part of the arguments of a tax 
authority on the unreality of taxpayer's transactions. The judges resolving the tax 
dispute seek from the taxpayer tangible evidences of the actual implementation of 
economic operations on the transaction. For example, commodity stocks and sup
plies must be stored, moved, processed and sold. Therefore, as evidence of the real
ity of transactions on acquisitions of goods can be:

- road waybills of carrier, indicating the type of transport, state license plates 
(the real presence of the mentioned carriers' vehicles can be checked by the 
tax authority at the place of registration of vehicles);

- contracts for storage and documentation on the movement of goods in the 
warehouse (the real presence of warehouses for storage of goods can be 
checked by inspection procedure in the implementation of control activi
ties by the tax authority);

- testimonies of drivers, freight forwarders, warehouse workers;

- photo and video documentation of loading and unloading works, ware
housing places of the goods;



- registration data of security services performing the checkpoint regime in 
the territory and objects where locates the taxpayer;

- testimonies of buyers of goods (as a taxpayer cannot sell a product, which 
he does not have);

- provision of complete information on the chain of causal events (from the 
acquisition of goods (commodity stocks and supplies) from the counter
party prior to its sale to the buyer) with an explanation of the tax conse
quences on transactions of purchase and sale (for example, in case No. 
A57-3530/2008 was made a table, from which it followed that the taxpay
er's tax liability arose from transactions with unfair counterparties -  was 
calculated and paid the VAT and tax on profit).

But the best proof of the reality of the transaction with the counterparty is a 
reflection by this counterparty transaction with the taxpayer in its accounting and 
tax accounting, and the presentation of documents requested by the tax authority at 
the counter audit. Therefore, if the taxpayer is confident in his counterparty, has a 
connection with him, the taxpayer himself should ask the providing of documents 
on the transaction with a cover letter, especially in cases where the tax authority 
claims about the alleged absence of the counterparty at the place of registration 
and the counterparty's failure to provide documents on the counter audit. The fact 
of unfair conduct of the tax authorities during executing a tax audit in respect of a 
taxpayer, took place in case No. A57-8626/2010 [13], when under the appeal of the 
taxpayer the higher tax authority took off accrued to pay taxes, fines and penalties 
for transactions with an allegedly unfair counterparty, after the presentation from 
the counterparty the documents at the request of the taxpayer.

As we see it, savings in transport costs taking place in the taxpayer activi
ties turns to his problems with the proof of the reality of transactions in cases of 
counterparty's misconduct and non-confirmation of the transaction by submitting 
documents on the counter audit. Lack of fixation in the documents of the taxpayer 
of another's vehicle which delivered the goods (where the obligation to deliver the 
goods to the warehouse of the taxpayer is assigned to the counterparty), also leads 
the tax authority to the question about the reality of the transaction.

Taxpayer performing the sale/purchase transactions without processing of 
goods, as a proof of the reality of transactions may submit documents on the sale 
of goods purchased from an unfair counterparty. Matching with product names, 
number of units purchased and sold with taking into account the balance at the 
store in a package of documents for the purchase and subsequent sale of goods and
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also the absence of evidence of the tax authority about another source of acquisition 
of goods by the taxpayer contributes to the Court's conclusion about the reality of 
the transaction with the counterparty.

It should be noted that the claims of the tax authorities to the taxpayer regard
ing the unreality of transactions with an unfair counterparty are meaningless in 
case when between the taxpayer and the counterparty was conducted transaction 
on exchange of commodities. Conclusion and performance of transactions before 
witnesses, sureties, guarantors as well as liability insurance on the transaction are 
universal means of proof the reality of transactions.

In respect of transactions of the taxpayer, who purchases services or accepts 
contract work, we can only advise the taxpayer to be careful in choosing the coun
terparty and implement video fixation of contract works being performed for the 
taxpayer, from the beginning to the end.

In fact there are a lot of different circumstances and in the seeming similar
ity of cases there are certain nuances as a result of which one time the court adopts 
the position of the taxpayer, and another time the position of the tax authority. Tax 
dispute as a chess game, victory in the game depends on the skill of playing oppo
nents, because both parties are governed by the same rules -  rules of the Tax Code 
of the Russian Federation.

Absence of concepts in the Tax Code of the RF on the reality of transactions, 
tax benefit, valuation concepts of bad faith of a taxpayer, due diligence and diamet
rically opposite aims of the tax authority and economic entities lead to the fact that 
the number of tax disputes, in which basis are unreal transactions of a taxpayer, for 
a long time will not be having a tendency to decrease, despite the growing number 
of cases resolved at court.

References:

1. The Tax Code of the Russian Federation, part one, No. 146-FL of July 31, 
1998 [Nalogovyj kodeks Rossijskoj Federatsii. Chast' pervaja ot 31 ijulja 1998 g. 
№ 146-FZ]. System GARANT [Electronic resource], Moscow: 2012.
2. The ruling of the Constitutional Court of the RF No. 467-O of November 16, 
2006 "On refusal to accept for consideration complaints from citizens Yannikov 
Vladimir Leonidovich on the violation of his constitutional rights in paragraphs
1, 2 and 5 of article 169, paragraphs 1 and 2 of article 171 and paragraph 1 of article 
172 of the Tax Code of the Russian Federation" [Opredelenie Konstitutsionnogo 
suda RF ot 16 nojabrja 2006 g. № 467-O «Ob otkaze v prinjatii k rassmotreniju



zhaloby grazhdanina Jannikova Vladimira Leonidovicha na narushenie ego 
konstitutsionnyh prav punktami 1, 2 i 5 stat'i 169, punktami 1 i 2 stat'i 171 i 
punktom 1 stat'i 172 Nalogovogo kodeksa Rossijskoj Federatsii»]. System GA- 
RANT [Electronic resource], Moscow: 2012.
3. The ruling of the Constitutional Court of the RF No. 33-O-O of January 24, 
2008 "On refusal to accept for consideration complaints from OJSC "Food Products 
Factory "Starorusskiy" on the violation of its constitutional rights and freedoms 
by provisions of paragraphs 2 article 9 of the Federal law "On Accounting", 
subparagraph 7 of paragraph 1 of article 31, paragraph 2 of article 169, the first 
indent of paragraph 1 of article 201 of the Tax code of the Russian Federation 
and of parts 1and 3 of article 286 of the Arbitration and Procedural Code of the 
Russian Federation" [Opredelenie Konstitutsionnogo Suda RF ot 24 janvarja 
2008 g. № 33-O- O «Ob otkaze v prinjatii k rassmotreniju zhaloby otkrytogo 
aktsionernogo obwestva «Kombinat piwevyh produktov «Starorusskij» na 
narushenie konstitutsionnyh prav i svobod polozhenijami punkta 2 stat'i 9 
Federal'nogo zakona «O buhgalterskom uchete», podpunkta 7 punkta 1 stat'i 
31, punkta 2 stat'i 169, abzaca pervogo punkta 1 stat'i 201 Nalogovogo kodeksa 
Rossijskoj Federatsii i chastej 1 i 3 stat'i 286 Arbitrazhnogo protsessual'nogo 
kodeksa Rossijskoj Federatsii»]. System GARANT [Electronic resource], Mos
cow: 2012.
4. The ruling of the Constitutional Court of the RF No. 938-O-O of 
July 16, 2009 "On refusal to accept for consideration complaints from LLC 
"Inzhenerno-energeticheskie Tehnologii" on the violation of its constitutional 
rights and freedoms by paragraph 2 of article 169, paragraph 1 of article 172 and 
paragraph 1 of article 252 of the Tax Code of the Russian Federation" [Opre- 
delenie Konstitutsionnogo Suda RF ot 16 ijulja 2009 g. № 938-O-O «Ob otkaze v 
prinjatii k rassmotreniju zhaloby obshhestva s ogranichennoj otvetstvennost'ju 
«Inzhenerno-jenergeticheskie tehnologii» na narushenie konstitutsionnyh prav 
i svobod punktom 2 stat'i 169, punktom 1 stat'i 172 i punktom 1 stat'i 252 Nalo
govogo kodeksa Rossijskoj Federatsii»]. System GARANT [Electronic resource], 
Moscow: 2012.
5. The ruling of the Constitutional Court of the RF No. 924-O-O of July 16, 2009 
"On refusal to accept for consideration complaints from OJSC "LK Lizing" on the 
violation of its constitutional rights and freedoms by provisions of articles 106, 
110, 169, 171, and 172 of the Tax Code of the Russian Federation" [Opredelenie 
Konstitutsionnogo Suda RF ot 16 ijulja 2009 g. № 924-O-O «Ob otkaze v prinjatii 
k rassmotreniju zhaloby otkrytogo aktsionernogo obshhestva «LK Lizing» na 
narushenie konstitutsionnyh prav i svobod polozhenijami statej 106, 110, 169,

Ev
id

en
ce

 
of 

th
e 

re
ali

ty
 

of 
tr

an
sa

ct
io

ns
 

in 
tax

 
di

sp
ut

es



Ev
id

en
ce

 
of 

th
e 

re
ali

ty
 

of 
tr

an
sa

ct
io

ns
 

in 
tax

 
di

sp
ut

es

171 i 172 Nalogovogo kodeksa Rossijskoj Federatsii»]. System GARANT [Elec
tronic resource], Moscow: 2012.

6. The decision of the Plenary Session of the Higher Court of the Russian 
Federation No. 53 of October 12, 2006 "O n the Arbitration courts' assessment 
the validity of receiving tax benefits by a taxpayer" [Postanovlenie Plenuma 
Vysshego Arbitrazhnogo Suda RF ot 12 oktjabrja 2006 g. № 53 «Ob ocenke 
arbitrazhnymi sudami obosnovannosti poluchenija nalogoplatel'wikom nal- 
ogovoj vygody»]. System GARANT [Electronic resource], Moscow: 2012.
7. Analysis of Approaches to Consideration by Court Disputes Related 
to the Issues of Unjustified Obtaining Tax Benefits by Taxpayers [Analiz 
podhodov k rassmotreniju sudami sporov, svjazannyh s voprosami poluchenija 
nalogoplatel'shhikami neobosnovannoj nalogovoj vygody]. Nedvizhimost' i 
investitsii. Pravovoe regulirovanie — Real Estate and Investments. Legal Regulation. 
2009, no. 4.
8. Veretilo A. A. Theoretical Approaches to Countering Obtaining Unjusti
fied Tax Benefit [Teoreticheskie podhody k napravlenijam protivodejstvija po- 
lucheniju neobosnovannoj nalogovoj vygody]. Sovremennye gumanitarnye issledo- 
vanija — Modern Humanities Research, 2010, no. 3.
9. Comments to the Civil Code o f the RF. In two volumes. Part one, two o f the CC RF 
[Kommentarij k Grazhdanskomu kodeksu Rossijskoj Federacii. V 2 t. T. 1. Chasti 
pervaja, vtoraja GK RF]. Under edition Abova T. E., Kabalkina A. Ju., Institute of 
State and Law of RAS, 6th edition revised and added, Moscow: publishing house 
Jurayt, 2011, Vol. 1.
10. Lysenko E. A. Review of the Practice of Application the Decision of the 
Plenary Session of the Higher Court of the Russian Federation No. 53 of 12.06.2006 
[Obzor praktiki primenenija Postanovlenija Plenuma VAS RF ot 12.06.2006 goda 
№ 53]. Nalogoved, 2009, no 9.
11. Lysenko E. A. the Decision of the Plenary Session of the Higher Court 
of the Russian Federation No. 53 of 12.06.2006: procedural issues of proving 
unreasonableness of tax benefit [Postanovlenie Plenuma VAS RF ot 12.10.2006 
goda № 53: protsessual'nye voprosy dokazyvanija neobosnovannosti nalogovoj 
vygody]. Nalogoved, 2009, no. 11, 25 p.
12. Judicial acts on the case No. A57-3530/2008 [Sudebnye akty po delu A57- 
3530/2008]. Available at: http://kad.arbitr.ru/Card?number=%D0%9057-35 
30/2008 (accessed: 20.06.2012).
13. Judicial acts on the case No. A57-8626/2010 [Sudebnye akty po delu A57- 
8626/2010]. Available at: http://kad.arbitr.ru/Card/64c9a4fb-81cc-4b62-b86c- 
f897dc3d4423 (accessed: 20.06.2012).

http://kad.arbitr.ru/Card?number=%D0%9057-35
http://kad.arbitr.ru/Card/64c9a4fb-81cc-4b62-b86c-

