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In accordance with the terms given in the United Nations Convention against 
Corruption (adopted by the UN General Assembly on October 31, 2003) [6], by 
public officials in the context of this article, we will understand:

- any appointed or elected person holding a post in legislative, executive, 
administrative or judicial body of the Russian Federation and the subject of the 
Russian Federation on a permanent or temporary basis, with salary or without one, 
regardless of the level of posts of this person;

- any other person who performs a public function, including for a public 
department or public enterprise, or provides a public service as defined in the leg
islation of the Russian Federation and the subjects of the Russian Federation, and as 
applied in the pertinent area of legal regulation of the mentioned public formations;

- any other person defined as a «public official» in the legislation of the Rus
sian Federation and the subjects of the Russian Federation;

- any other person who performs public functions at the level of municipal 
formations.

The issue of establishing the principles of guilt determination of public of
ficials of committed service (official in the context of the CAO RF) administrative 
offenses is significant not only for the law-enforcer, but also for the legislator, who 
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resolves the task of modernization of the administrative and tort legislation. Appli
cation of presumption of innocence and subjective imputing while consideration of 
public officials' administrative offenses, in our view, is unreasonable in respect of 
the mentioned special subject of administrative responsibility.

As correctly pointed Semenov A. V.: "modern constitutional system is based 
on a presumption of responsibility (responsible conduct) of public authorities to 
citizens" [15, 22]. Indeed, the adoption of decisions by public officials, committing 
of legally significant actions "always somehow affects legally protected rights and 
freedoms of a man and citizen, interests and values expressed in them" [14, 143]. 
Commenting on the provisions of article 53 of the Constitution of the Russian Fed
eration, Semenov A. V. repeats statements of other authors on the presence in them 
of the objective nature of the state responsibility, emerging regardless of its offi
cials' guilt [14, 145]. So why, allowing the responsibility of the state and its bodies 
to the citizens, we are surprised of objective imputing of public officials? As we see 
it, upholding the institute of subjective imputing in respect of public officials is be
ing implemented only with one purpose -  to provide an opportunity for this delin
quent to move away from legal responsibility (in our case from the administrative 
responsibility for service (official) administrative offenses).

This situation is not conducive for effective security and protection of con
stitutionally recognized rights and freedoms of a man and citizen, as it generates 
impunity of offenders -  public officials. Occurs a paradoxical situation where there 
is a fact of violation the rights of a man and citizen, as well as of collective private 
subjects of law, at the presence of the subject of administrative responsibility and 
his tort deed, the offender avoids administrative responsibility due to failure of 
evidence of guilt.

In considering the issue, whether subjective imputation at all is possible in its 
pure form and how to deal with situations involving deviations from this principle, 
it should be noted that in the evolving legal practice, there are many cases of going 
beyond subjective imputation and necessity to implement administrative responsi
bility based on objective principles.

With the increasing number of administrative and legal torts of the repre
sentatives of authorities [9] refusal of bringing of public officials who commit ad
ministrative offences to administrative responsibility, even for the sake of the rule 
of law principles (the principle of subjective guilt imputing) will not contribute 
to strengthening of the rule of law. Appropriateness of administrative responsi
bility in such cases is doubtless, as it is socially conditioned. Objections of law
yers may cause only explanation of this responsibility, which under the current
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administrative and tort legislation, can occur only in accordance with the princi
ple of subjective imputing. Meanwhile, it seems to us that in such cases we need 
different principle of guilt determination based on objective imputing.

Objective imputing in the administrative and tort legislation, of course, 
should be limited to these specific subjects of administrative responsibility -  public 
officials.

As pointed out by Bytko S. Yu. "objective imputation actually remains in the 
criminal law and performs the function of restoring social justice when bringing to 
criminal responsibility for crimes of negligence that caused significant damage, and 
itself is not the cause of violation human rights and freedoms of citizens; the prohi
bition of objective imputation is a legal fiction that allows to reconcile the formal
ism of criminal law and the diversity of real life"[10, 101]. Appeal of a lawyer to the 
issue of applying objective imputation in criminal law demonstrates the relevance 
of its application in tort legislation of Russia.

Keeping in mind our concept, the responsibility for an administrative offense 
of a public official should occur regardless of the state of that person at the time of 
its commission (we mean volitional and psychological aspect) [11]. There is no need 
to figure out what exactly was conscious and willing delinquent at the time of the 
offense and it is not required for his conviction. The fact of committing a punishable 
under administrative and tort legislation deed is of essential importance.

We believe that the principle of the presumption of guilt of a public official 
(enshrined in objective imputation) who committed a wrongful act, means that the 
burden of proving absence of guilt when a particular consideration of a case on an 
administrative offense in the court should be assigned to this public official, but not 
to an administrative jurisdiction body. To avoid administrative penalties a public 
official charged with an administrative offense must refute the arguments of an ad
ministrative jurisdiction body about his involvement in tort, prove his innocence or 
existence of the circumstances precluding administrative responsibility [13].

It is well known, if legislation presumes the guilt of an illegal deed and im
poses to a delinquent the obligation to prove his innocence, it is already the fact of 
presence of subjective prerequisites of bringing to responsibility. In legal literature, 
this is considered as the application of framework of strict liability, which strength
ens the presumption of guilt. Applying the presumption of guilt to a public official, 
the legislator thus imposes on the person the obligation to exercise the highest de
gree of diligence in the performance of ministerial acts. Presumption of guilt will 
actually include all subjectively possible measures of conduct of a public official, 
including in the event of accidental circumstances.



As we see it, there will be not so much opponents of the idea of introducing 
the presumption of guilt of a public official in the administrative and tort legisla
tion of Russia. The more that de facto this presumption already exists in procedural 
legislation and is applied by the courts when considering administrative and legal 
disputes and resolving cases arising from other public-law relations. Under part 
1 of article 249 of the Code of Civil Procedure of the RF [2], part 3, article 189 and 
part 5 of article 200 of the Arbitration Procedural Code of the RF [1] the obligation 
of proving the circumstances that led to the adoption of normative (non-normative) 
legal act, its legitimacy and the legitimacy of contested decisions, actions (or inac
tions) of public authorities, local self-government bodies, officials, state and munic
ipal employees is assigned to the body that adopted the normative (non-normative) 
legal act, bodies and individuals who adopted the contested decisions or commit
ted contested actions (inactions).

The reasons for imposing a presumption of guilt in administrative and tort 
legislation, in our opinion, are in the legislation governing the various types of pub
lic service, as well as in subordinate legal acts, regulating the procedure of service, 
establishing of official regulations, etc. As we see it, the normatively vested rights, 
obligations and prohibitions of employment activity of a public official, form good- 
faith conduct (delineate the boundaries of lawful conduct) of that person, going 
beyond of which or deviation from which should be regarded as an intentional or 
negligent (i.e. guilty) offense.

For example, article 12 of the Federal law No. 25-FL from March 02, 2007 "On 
Municipal Service in the Russian Federation" [7] (hereinafter referred to as the Law 
on Municipal Service) established the following obligations of a municipal employ
ee, non-compliance of which may result in administrative and legal tort:

- compliance with and ensuring the enforcement of the Constitution of the 
Russian Federation, federal constitutional laws, federal laws and other normative 
legal acts of the Russian Federation, constitutions (charters), laws and other nor
mative legal acts of the subjects of the Russian Federation, charters of a municipal 
formation and other municipal legal acts;

- execution of duties in accordance with the job description;
- compliance with the rights and legitimate interests of citizens and organiza

tions in the performance of official duties;
- compliance with the rules of internal labor regulations, job description, pro

cedure of work with official information established in the body of local self-gov
ernment, office of the municipal election Commission;

- no disclosure of information constituting state or other secrets protected by
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federal laws, as well as the information which he has got to know in connection 
with the performance of official duties, including information relating to private 
life and health of citizens, or affecting their honor and dignity;

- careful attitude to state and municipal property, including the provided to 
an employee for execution of his official duties;

- providing in accordance with the procedure stipulated by the legislation of 
the Russian Federation, information about himself and members of his family;

- informing the representative of employer about renunciation of the citizen
ship of the Russian Federation on the day of exit from the citizenship of the Russian 
Federation or about the acquisition of nationality of a foreign State on the day of 
acquisition of nationality of a foreign State;

- compliance with restrictions, obligations, not a violation of the prohibitions 
established by federal laws [8];

- notice in writing to his immediate superior about the personal interest dur
ing the performance of official duties, which can lead to a conflict of interests, and 
adoption of measures to prevent such a conflict;

- do not perform given to him illegal order.
Article 14 of the Law on Municipal Service established for municipal servants 

the following prohibitions the breach of which may give rise to administrative and 
legal tort:

"1. in connection with the passage of municipal service the municipal servant 
is prohibited to:

1) be a member of the management body of the commercial organization, 
except if otherwise is provided by federal law, or if in procedure stipulated by a 
municipal legal act in accordance with federal laws and the laws of the subject of 
the Russian Federation, he was not ordered to participate in the management of 
this organization;

3) engage in entrepreneurial activities;

5) receive in connection with the official position or in connection with the 
performance of official duties remuneration from physical persons and legal enti
ties (gifts, money reward, loans, services, payment for entertainment, recreation, 
transportation costs and other remunerations) ... ;

6) go on a business trip at the expense of physical persons and legal entities, 
except for trips undertaken on a mutual basis by the agreement of the local self
government body and the election commission of municipal formation with local 

40



self-government bodies, electoral commissions of other municipal formations, as 
well as with public authorities and local self-government bodies of foreign states, 
international and foreign non-profit organizations;

7) use for purposes not related to the performance of official duties means of 
logistical, financial and other supporting , other municipal property;

8) disclose or use information, which is classified in accordance with the fed
eral laws as confidential information or information, which became known in con
nection with the performance of official duties for purposes not related to the mu
nicipal service;

9) allow public statements, judgments and assessments, including in the me
dia, regarding the activities of the local self-government body, Election Commis
sion of municipal formation and its leaders, if it is not a part of his official duties;

10) take without the written permission of the head of a municipal formation 
awards, honorary and special ranks (except scientific) of foreign States, interna
tional organizations, as well as political parties, other public associations and reli
gious associations, if his job duties include interaction with these organizations and 
associations;

11) use advantages of official position for waging an election campaign or a 
referendum campaign;

12) use official position in favor of political parties, religious and other public 
associations, as well as to publicly express attitude to these associations as a mu
nicipal civil servant;

13) form in the bodies of local self-government, in other municipal bodies 
political parties, religious and other public associations (with the exception of labor 
unions, as well as veterans' and other local community bodies) or contribute to the 
creation of these structures;

15) be part of the administration of guardianship or supervisory boards, other 
bodies of foreign non-commercial non-governmental organizations and their struc
tural divisions acting in the territory of the Russian Federation, unless otherwise is 
stipulated by an international treaty of the Russian Federation or the legislation of 
the Russian Federation;

16) be involved in paid work, which is funded entirely by foreign states, inter
national and foreign organizations, foreign citizens and stateless persons without 
the written permission of the representative of the employer, unless otherwise is 
stipulated by an international treaty of the Russian Federation or the legislation of 
the Russian Federation".
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In addition to these duties and prohibitions of the Law on Municipal Service 
the norms of part 1 of article 75 of the Federal Law "On General Principles of Local 
Self-Government in the Russian Federation", [4] determine the cases of incurrence 
of responsibility (as a matter of fact here are being presumed guiltiness):

- of a municipal formation head and head of local administration (see part 1)
- "because of the adoption by a local self-government official a legal act 

contrary to the Constitution of the Russian Federation, federal constitu
tional laws, federal laws, the constitution (charter), the laws of the subject 
of the Russian Federation, the charter of a municipal formation if such 
contradictions are revealed by the appropriate court, and this official has 
not adopted within its competence measures for enforcement of a court's 
judgment within two months from the date of entry into force of the court's 
judgment or within another period prescribed by a court decision".

- of an official of a local self-government (see part 2) - "In the case of com
mitting by an official of a local self-government actions, including adop
tion by him a legal act, not of a normative nature, entailing violation of the 
rights and freedoms of a man and citizen, threat to the unity and territorial 
integrity of Russia, national security and defense, the unity of the legal and 
economic space of Russia, spending subventions from the federal budget 
or budget of the Federation subject for the wrong purposes".

Norms of the Law on Municipal Service governing the admission to the mu
nicipal service, its passage and termination, give reason to believe that in respect 
of the person who proceeded to municipal service, there is no such circumstance 
precluding administrative responsibility as insanity (Article 2.8 of the CAO RF).

All what we have said about the presumption of guilt of municipal employ
ees, in full measure applies to public civil servants, the service of which is carried 
out in accordance with the Federal Law No. 79-FL of July 27, 2004 «On the Public 
Civil Service of the Russian Federation» (hereinafter The Law on Public Civil Ser
vice) [5].

Article 15 of this law establishes the following obligations of a public civil 
servant, failure to comply with which may result in an administrative-legal tort:

- compliance with and enforcement the Constitution of the Russian Federa
tion, federal constitutional laws, federal laws and other normative legal 
acts of the Russian Federation, constitutions (charters), laws and other nor
mative legal acts of the subjects of the Russian Federation;

- execution of official duties in accordance with the official regulations;



- execution of orders of appropriate leaders, which are given within the lim
its of their powers, established by the legislation of the Russian Federation;

- compliance with the rights and legitimate interests of citizens and organi
zations in performing official duties;

- no disclosure of information constituting state or other secrets protected by 
federal laws, as well as the information which became known in connec
tion with the performance of official duties, including information relating 
to private life and health of citizens, or affecting their honor and dignity;

- careful attitude to state property, including the provided to an employee 
for execution of his official duties;

- providing in accordance with the procedure stipulated by the legislation 
of the Russian Federation, information about himself and members of his 
family;

- informing the representative of employer about renunciation of the citi
zenship of the Russian Federation on the day of exit from the citizenship of 
the Russian Federation or about the acquisition of nationality of a foreign 
State on the day of acquisition of nationality of a foreign State;

- compliance with restrictions, performing obligations and requirements to 
service conduct, not violation of the prohibitions established by federal 
laws [8];

- informing the representative of an employer about the personal interest 
during the performance of official duties, which can lead to a conflict of 
interests, and adoption of measures to prevent such a conflict;

- not performing given to him illegal order.

Part 1 of article 16 of the Law on Public Civil Service, which establishes the 
limitations of civil service, prescribes norms that give reason to believe that when 
committing of an administrative offense by a public civil servant there will be ab
sent circumstances precluding administrative liability on account of his insanity 
(article 2.8. CAO RF).

For a public civil servant is also set a number of prohibitions, the failure to 
comply with which may result in an administrative offense. Such bans are, in our 
opinion, paragraphs 1), 3)-9), 11)-17) of part 1 of article 17 of the Law on Public Civil 
Service.
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In respect of forming the institute of administrative responsibility of public 
civil servants was dedicated a monograph containing the concept of administrative 
responsibility of the mentioned category of delinquents [12], so there is no need to 
repeat the earlier arguments on the principles of bringing public civil servants to 
administrative responsibility.

Considered by us public officials are only the part of the representatives of 
public persons, in respect of which when the commission of an administrative of
fense should be applied a presumption of guilt.

We believe that for persons performing military service, the severity of disci
plinary responsibility for committed official torts is comparable to the administra
tive liability of civilians. Official torts of judges unless they are a criminal offence 
may be a subject matter of regulation by administrative and tort legislation. How
ever, the presumption of guilt cannot be applied against judges. It would be absurd 
to believe that justice is administered by the person who is a potential delinquent.

Jurists, we believe, do not wonder about application of administrative pun
ishment to persons who serve in law enforcement agencies. However, application 
of the presumption of guilt in respect of employees of law enforcement agencies 
and procuratorate is unacceptable, as this could undermine the authority of law 
enforcement agencies themselves.

The seeming multiplicity of offenses committed by law enforcement officers, 
which is covered in the media, is a result of increased attention of civil society to 
the work of law enforcement agencies. In contrast to the bodies of public civil and 
municipal service, in law enforcement agencies traditionally take place units that 
carry out the fight against tortious manifestations of their employees. Cases of re
vealing torts in law enforcement bodies are generally made public. It seems to us, 
that if all torts at civil and municipal service are fixed, the number of such would 
be incomparably greater.

Due to the fact that public officials of the state civil and municipal service 
routinely make many decisions, implement managing impact on citizens and legal 
entities, the question of the implementation of the administrative responsibility for 
committed by them official administrative-law torts is of paramount importance. In 
our opinion, without accepting by the legal science and the legislator the presump
tion of guilt of a public official for committed administrative offences, suffers the 
principle of inevitability of punishment for torts.
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