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ARBITRATION PRACTICE OF CJSS «SANAR» ON CASES OF EXACTION 
JUDICIAL COSTS FROM THE TAX AUTHORITY.

Views arbitration practice on cases 
of exaction court expenses (costs of 
justice) from tax authorities and resolved 
controversial legal issues which have 
appeared while producing practice of the 
tax authorities and the arbitration court. 
Comments on the conclusions and reasons 
that in this or that case led to adoption by 
the Court of particular judicial acts.

Keywords: court costs, judicial costs, 
distribution of court expenses, exaction 
of judicial costs, tax disputes, exaction of 
judicial costs from a tax authority.

Before CJSS "Sanar" has begun to develop a mechanism of exaction of judici­
al costs in favor of a taxpayer, has been missing the arbitration practice, in which 
would present a detailed analysis of services of the representative who protects the 
interests of the taxpayer in a tax dispute. Generally, the representative's services 
were highlighted as a small number of rows, which described participation in the 
court session and traveling expenses related to participation in court sessions.

Innovation of CJSS "Sanar" in the field of legal services is that, in addition to 
the cost's determining of one hour of services depending on the qualifications of 
the expert, has been set the dependence of the price and place of service, as well as 
normatives of work with text documents [16].

At the end of tax disputes CJSS "Sanar" provides its clients with a detailed 
account of the work done at each stage of the contested decision (action) of the tax 
authority or its officials, as well as Court's judgments on tax dispute not yet satis­
fied the requirements of the taxpayer.

Litigation No. A57-13542/06 (with the participation of specialists of CJSS 
"Sanar" as representatives of the taxpayer) was the first experience for the Arbit­
ration Court of the Saratov region and the Twelfth Arbitration Court of Appeal 
in part of justification of representative's service costs associated with forming 
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the evidence base (technical work on the collection of documents, copying, certify­
ing and stapling) and the examination of non-normative acts and procedural docu­
ments of the tax authority. That is why it is interesting to consider all court's judg­
ments adopted by the taxpayer's petition on the distribution of court costs, noting 
the genesis of legal position of the mentioned arbitration court instances.

In the first definition of the A rbitration Court of the Saratov region on case 
No. A57-13542/06 of December 1, 2009, according to application of LLC Engels' 
production association "Signal" to the Russian Federal Inspection of Tax Service 
on the largest taxpayers in the Saratov region on the exaction of court costs in the 
amount of 136195 RUR the following has been determined:

" ...to  provide services on legal support of activity of LLC EPA (Engels' 
production association) "Signal", related to the protection of its interests in 
tax relations in the Arbitration Court of the Saratov region about recognition the 
decision of the Interregional Federal Inspection of Tax Service on the largest tax 
payers of the Saratov region from 29.09.2006, № 39/10 as invalid, the Organiza­
tion concluded contract No. 024-02/2006 from 01.10.2006, on the provision of legal 
services, with JCSS "Sanar" (hereinafter -  the law firm)".

According to paragraph 1.2 of the said contract, its purpose is to provide a 
legal examination of the non-legislative acts of the tax body, drafting and filing of 
annulment of the tax body's decision from 29.09.2006, № 39/10, drawing up and 
filing of the claim for ensuring of lawsuit, forming the evidence base, the participa­
tion on the client side in court sessions.

In accordance with paragraph 4.1 of the Contract on rendering legal services 
the cost of services is determined in accordance with the report on the work per­
formed by the company after the end of the consideration of the case in Federal 
Arbitration Court of the Volga district, the result of which is the resolution of FAC 
of the Volga district.

According to the act of the executed works No. 43 of 25.08.2009, and re­
port of completed works the cost of legal services amounted to 346 875 RUR, 40 
kopeks.

This amount was paid by the LLC EPA (Engels' production association) 
"Signal" to CJSS "Sanar" by payment order No. 5866 on 09.09.2009.

Due to this fact the Court recognized the proof of actual costs incurred by 
LLC EPA (Engels' production association) "Signal" in the claimed amount.

However, bearing in mind the principle of maintaining a balance between 
the interests of the parties and the limits of reasonableness for payment of rep­
resentative's services, the Court finds that the claimed amount does not possess
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the characteristics of rationality and is disproportionate to amount o f work com­
pleted, the part o f the expenditure is not a judicial one...

The Court, in determining the reasonable size of representative's costs oper­
ates on internal belief which is based on an assessment of the evidences submitted 
by the p a rtie s .

Estimation of the cost of participation of the representative in a case should be 
made taking into account the complexity of the case ...

However, in determining the reasonable cost of the representatives should 
be taken into account the situation prevailing in the region at the cost of similar 

services, as well as the qualifications of persons performing services and the time it 

took for the representative to carry out his obligations.
This follows from the Information Letter of Presidium of Higher Arbitration 

Court of the RF No. 82 "O n some issues of application of Arbitration Procedure 
Code of the RF" which stated that, in determining the reasonable cost of repre­

sentative eservices may be taken into account, in particular: the time that could be 

spent by qualified specialist to provide materials; the current situation in the region 

on cost of attorneys' services; information from statistical bodies on the price in 
the market of legal services; the length and complexity of the case.

According to the presented price list of LLC "Right Center E'gida" the cost of 
the case in the Court of the first instance is from 30 000 rubles, in the Court of appeal 

and cassation instances is from 15 000 rub. In 2006-2007, the cost of participation in 

the first instance was from 15 000 rub.
In the case materials LLC EPA (Engels' production association) "Signal" rep­

resented the report on the work performed under the contract from 01.10.2006, on 
legal services, according to which the total value of the executed works (services) 

was 346 875,40 rub.
In addition, the Organization provides decryption of rendered legal services 

with the breakdown of the claimed amount in judicial instances, according to which 
the cost of work performed (services rendered) at the first instance was 263 090 
RUR, at the second instance -  35 501 RUR, at the cassation instance -  25 915 RUR.

Instituting the requirement to the tax body to recover court costs in the amount 
of 136 195 RUR, the Organization grounds on a percentage of the claimed and satis­
fied the requirements.

Having examined the report of CJSS "Sanar" on performed works (rendered 
services) on the contract from 01.10.2006, and decryption of these works and their 
cost the Court found that the list included such service as completing documents



in the total amount of 146 131 RUR, including 129 006 RUR -  at the first instance, 
17125 RUR -  at the second one.

From the explanations of the representative of the LLC EPA «Signal" which 
have been introduced in oppositions to the withdrawal of the tax body, (vol. 10, 
sheet 98) follows that the cost of completing documents includes the cost of unseal­
ing and stitching of original documents, copying, certifying of copies for submis­
sion of documents to the arbitration court and to the parties of the case.

However, the Court considers that completing of documents does not attri­
bute to services of legal support that requires qualification of a lawyer. In addition, 
pursuant to sub-paragraph 2 (a) of paragraph 3.1 of the contract No. 024/02/2006 
from 01.10.2006, LLC EPA «Signal" undertakes to allocate CJSS «Sanar» all neces­
sary documentation for performance of the contract.

Because of that, the Court concluded that completing of documents was not 
relevant to the services of the representative who provided legal assistance and as 

well as legal costs which were to be recovered by the contrary party. In this case 

only technical work had been carried out.

According to paragraph 6 of the Report on completed work in the cost of 

services entered examination of solution of Interregional Inspection of Federal Tax 

Service (MRI FNS in Russian) on the largest taxpayers of the Saratov region of 
29.09.2006, No. 39/10, that is, of the contested decision.

However, this service does not fall within the list of judicial costs identified 

by article 106 of the Arbitration and Procedural Code of the Russian Federation, as 
it is a pre-trial cost associated with payment of legal support.

In the report of work performed is available a paragraph "the formula of tax­

payer protection in a tax dispute" (paragraph 7) with the value of the services in 

the amount of 1750 RUR.

The Court is of the view that this amount should notbe collectedas the na ture of the 

work haven't been specified, that doesn't let to determine what services were provided 
and adopted on the report.

In paragraphs 7, 9, 13, 16, 20, 22, 23, 28, 30, 35, 42, 44, 46 of the decrypt of the 

cost of performed work (services rendered) has been indicated the value of the ser­
vices rendered, which does not match with the value of the appropriate services 

listed in the report on performed work (services rendered).
Thus in paragraph 7 of decryption of the services' cost contain "the appli­

cation to Arbitration Court of the Saratov region against the decision of Interre­
gional Federal Tax Service on the largest taxpayers of the Saratov region No. 39/10
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from 29.09.2006", the value of which is determined in the amount of 3150 RUR. 
However, in the report the service is estimated at 3000 RUR.

In paragraph 20 of decryption of the value of services is mentioned the fol­
lowing service -  "examination of requirement on providing documents, (sheet 59, 
vol. 2)" by specifying the value in the amount of 2200 RUR, while in the record of 
completed works (services), this service is valued at 1000 RUR.

In paragraph 42 of decryption of the value of services the service "examina­
tion of explanations of Interregional Federal Tax Service on the biggest taxpayers 
of the Saratov region" was estimated as 1315 RUR, the Report indicated a price -  
687 RUR.

A similar discrepancy is seen in the others of the above paragraphs.
Total cost of the services specified in the decryption exceeds the value speci­

fied in the report at 2569 RUR.
Since under paragraph 4.1 of the Contract on legal services from 01.10.2006, 

the cost of services is determined in accordance with the report of completed works, 
therefore, when evaluating the cost of services, the Court is guided by the Report of 
completed works, signed by Organization.

Moreover, in paragraph 3 of the decrypt of the services' costs at first instance 
was specified participation of the general legal adviser of CJSS «Sanar» in 7 court 
sessions with a total cost of 24 960 RUR. However, in the report of work performed 
was mentioned another cost of 21 760 RUR.

In the meantime, and this cost is unjustified, since according to the regula­
tion on the determination of prices for services of CJSS «Sanar» upon presentation 
of interests of the clients in tax disputes and other matters related to tax, approved 
by order of the Director of CJSS "Sanar" dated 22.01.09, the cost of participation of 
the general legal adviser at a session of the Arbitration Court of the first instance is 
2720 rub. Due to the fact that to the case materials submitted only this provision, 
the Court applies it when calculating the total cost of services.

Assuming that the general legal adviser has participated in seven trials of the 
Court of the first instance, the cost of this service is 19040 RUR (2720 RUR x 7 trials).

Consequently, the cost of the service "participation in the Court of the first 
instance" was overstated at 5920 RUR.

In the light of the foregoing, the Court concluded that the cost of reasonable 
court costs at the first instance is 103697 RUR.

The cost of services according to the Contract from 01.10.2006, No. 024-02/2006 
at the second instance also includes completing of documents with the value of the 
services in the amount of 17125 RUR, which as have already been stated above,



does not apply to legal support services. In addition, a package of documents to the 
appeal is an essentially evidences' base that substantiates the stated requirement, 
and therefore must be enclosured to the case materials by the applicant at the stage 
of consideration in the Court of the first instance, that has not been done that vio­
lated article 65 of the Arbitration and Procedural Code of the RF.

In paragraphs 4 and 5 of the decrypt the cost of service concerning the se­
cond instance the value of specified services "preparation of appeal" and "exami­
nation of review on the appeal", does not match the value specified in the report 
of the performed works (rendered services). Unlike the Report the cost of services 
on the specified paragraphs in the decrypt is overstated at 799 RUR.

In such circumstances the reasonable cost of service at the second court in­
stance amounted to 16827RUR.

In paragraphs 2 and 3 of the decrypt the costs of services on cassation instance 
the services "examination of Cassation appeal of Interregional Federal Tax Service 
of the RF on the biggest tax payers in the Saratov region" and "examination of 
regulation on Interregional Federal Tax Service of the RF on the biggest taxpayers 
in the Saratov region" were evaluated in 2 622 RUR and 2 185 RUR accordingly, 
while the report indicate the value in the amount of 1,200 RUR and in the amount 
of 1000 RUR.

In paragraph 1 of the decryption the cost of service concerning the cassation 
instance is specified participation of the general legal adviser of CJSS "Sanar" in 
one session, the cost of the service is defined as 8500 RUR. However, in the state­
ment on determining prices of services of CJSS "Sanar" upon presentation of inter­
ests of clients in tax disputes and other matters related to tax, approved by order of 
the Director of CJSS "Sanar" dated 22.01.09, the cost of participation of the General 
legal adviser at a session of the Arbitration Court of Cassation Instances defined as 
5440 rub.

The cost of services upon Cassation Instance of LLC EPA "Signal" includes 
traveling expenses which consist of expenses on travel and accommodation. The 
Court finds these expenses justified and reasonable.

At all, in the Court's view, the Organization has justified the court costs for  
the participation of the representative in the Cassation instance in the amount of 
20248 RUR.

Thus, on the basis of the principle of proportionality of costs distribution, 
under article 110 of the Arbitration and Procedural Code of the RF, which also 
formed the basis of the statements of the parties on exaction court costs, the tax 
authority is to pay the court costs amounting to 59 616 RUR in favor of the Orga­
nization.
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In considering the statement of the tax authority for collecting from LLC EPA 
"Signal" court costs in the amount of 7937 RUR, the Court considers that it shall be 
satisfied in full.

Tax authority has incurred the court costs in the amount of 12 573 RUR for 
payment of traveling expenses of the representatives of inspection Kharitonov V.N. 
and Zhilinskiy V.G. who07.04.2009 participated in the trial of Federal Arbitration 
Court of the Volga district.

This amount of traveling expenses comes from travel by rail from the city of 
Saratov to Kazan and back (6,073RUR), payment of the hotel for one night (5900 
RUR), daily allowances from 06.04.2009 till 08.04.2009 (600 RUR)" [17].

Guided by articles 27, 106, 110, 184, 185 of the Arbitration and Procedural 
Code of the RF, Arbitration Court of the Saratov region has identified:

"To collect from Interregional Federal Tax Service of the RF on the largest 
taxpayers of the Saratov region in favor of a Limited Liability Company E'ngels 
Production Association "Signal" court costs amounting to 59 616 RUR.

The rest part of the stated requirement on recovery of court costs must be 
denied.

To collect from a Limited Liability Company E'ngels Production Association 
"Signal" in favor of the Interregional Federal Tax Service of the RF on the largest 
taxpayers of Saratov region court costs in the amount of 7296 RUR.

The ruling may be appealed in the manner and within the time limit laid 
down in articles 257-272, 273-291 of Arbitration and Procedural Code of the Rus­
sian Federation" [17].

Appeals instance of Arbitration Court, having canceled the ruling of the 
Court of the first instance on procedural violations (consideration of the case in 
the absence of the party [18]), almost repeated the grounds of the first instance 
and left the amount of judicial costs to be recovered from the parties at the same 
amount [19].

12th Arbitration Court of Appeals in resolution on case of March 19, 2010, 
found that "the completing of documents for providing it to the Arbitration Court 
and to the parties of the case is not relevant to the services of legal support requir­
ing qualification of a lawyer - services on examination of decisions of the Interre­
gional Federal Tax Service of the RF on the largest taxpayers of the Saratov region 
from 29.09.2006, No. 39/10 are pre-trial costs associated with payment of the legal 
assistance".

However, the Arbitration Court of Cassation Instance questioned the ap­
proach of the first two instances of the Arbitration Court about the evaluation of 

10



the technical work on completing of the evidences base for the Court and estima­
tion of the expenses on the examination of documents of the tax authority.

Due to the resolution of the Arbitration Court of Cassation Instance dated 
June 24, 2010, case No. A57-13542/06 in part of collecting court costs from the tax 
authority was sent to new session to Appeals instance of the arbitration court refer­
ring to the next:

"In paragraph 3 of Information Letter of Higher Arbitration Court of the 
RF No 121 of December 05, 2007 "Survey of Court Practice on issues connected 
with distribution among parties court costs for payment of attorney services and 
another persons who act as a representative in arbitration courts" explained that
the person requesting compensation fo r payment of the representative services, 
should prove its size and the fact of the payment, the other party may prove its 
excessiveness. In support of the stated requirements of Organization in the ma­
terials of the case were presented a contract dated 01.10.2006 No. 024-02 made 
with CJSS "Sanar" on legal services, act of performed works dated 25.08.2009 
No. 43; reports on completed work (rendered services); railway tickets and trav­
eling certificate for representative; statements and receipt showing the cost of ac­
commodation in the hotel.

Payment of representative services under the above contract is proved by 
payment order from 09.09.2009 No. 5866 in the amount of 346 875 RUR 40 kopeks 
that is available in the case materials.

Partially satisfying requirements of the Organization the Court of Appeal rea­
soned that the claimed court costs are partially disproportionate to the amount of 
work performed and partly outside the judicial costs, including services of com­
pleting of documents for submission to an Arbitration Court; services on examina­
tion of the contested non-normative act of the tax authority.

The Court's conclusion about the mismatch of the court costs to the amount 
of work performed is based on comparative analysis of the report on completed 
work on the first appeals and cassation instances together with a breakdown of 
each instance.

Meanwhile, as can be seen from the case materials, at the time of the hear­
ing at the Court of first instance, the Organization by way of the article 49 of the 
Arbitration and Procedural Code of the RF has clarified the stated requirements in 
connection with an accounting error, accordingly, the amount of requirements was 
reduced. When comparing the report of completed works with a breakdown on 
each instance, was the same amount of legal costs and amounted to 324 506 RUR, 
41.97% of which is 136 195 RUR (petition of 09.11.2009 (vol. 10, sheet 101)).
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The Court of Appeals Instance did not take into account this fact and, in fact, 
the petition for clarification of the stated requirements was not considered.

Denying compensation for judicial costs on the completing of documents for 
submitting to the Arbitration Court and the participants of the case, the Court has 
held that these services do not apply to services of legal support; performing of 
these services does not require qualification of a lawyer.

As indicated in paragraph 20 of Information Letter of Higher Arbitration 
Court of the RF No 121 of December 05, 2007 "Survey of Court Practice on issues 
connected with distribution among parties court costs for payment of attorney ser­
vices and another persons who act as a representative in arbitration courts", in 
determining the reasonable cost of representative services may be taken into ac­
count, in particular, time that could be spent by qualified specialist for providing 
documents.

As can be seen from paragraph 1.2 of paragraph 1 of the Contract from
01.10.2006 No. 024-02 on legal services, the objectives of this Contract include the 
preparation of the evidence base. However, the Court did not assess this circum­
stance, as did not assess the arguments of society that specialization and qualifica­
tions of the executor is not a criterion for the allocation of costs to the judicial costs, 
so as judicial costs are any costs if they are involved to the court proceedings.

The Court denied compensation of judicial fees for services associated with 
the legal expertise of the contested non-normative act of the tax authority for the 
Organization, arguing that these services are pre-trial costs.

However, the provision of this service is the subject of the Contract from
01.10.2006 No. 024-02, and purpose of the Contract is to provide of a legal expertise 
of the non-legislative acts of the tax authority (paragraphs 1.1, 1.2, paragraph 1 of 
the Contract).

The Court didn't research the terms of the Contract on providing legal ser­
vices and didn't give an appropriate legal valuation.

According to the legal positions of Constitutional Court of the Russian Fed­
eration, as set out in the ruling of 21.12.2004 No. 454-O, the realization of the right 
to reduce the costs by the Court is possible only if it recognizes those costs exces­
sive because of the particular circumstances of the case.

According to the legal position of the Higher Arbitration Court of the Russian 
Federation, as set out in the decision of Presidium of 09.04.2009 No. 6284/07, the 
Court does not have the right to reduce the amount of compensation arbitrarily, 
especially if the other party does not represents evidences of excess of costs exacted 
from it.
12



From the resolution of the Court of Appeals does not follow that the tax au­
thority provided to the materials of the case the evidences of disproportionate 
amount of work performed which was stated by the Organization to recover the 
amount of court costs.

Into force of the part 3 of article 286 of the Arbitration and Procedural Code of 
the Russian Federation in the Arbitration Court of cassation instance is being exam­
ined the matching of the conclusions of the Court of the first and appeals instance 
on the application of the norm of law established by the circumstances of the case 
and the evidence contained in the records.

Part 3 of article 15 of the Arbitration and Procedural Code of the Russian Fed­
eration establishes that the, decisions, resolutions, rulings taken by the Arbitration 
court should be legal, reasonable and reasoned.

The Judicial Board is of the view that the contested decision cannot be consid­
ered as legitimate and justified.

Noting, that during the consideration of the dispute by the Court the actual 
circumstances of the case which are to be established were not fully investigated, 
the conclusions do not conform to the evidence gathered, the resolution of the Court 
of Appeal must be cancelled, and the case is to be sent for a new consideration.

By a new case the Court should determine the amount of court costs that is to 
be exacted from a party, correctly apply substantive right and not violating Reme­
dial law to make a legitimate and reasonable court's judgment taking into account 
the research and evaluation of case materials' documents, on the basis of the prin­
ciple of reasonableness and documentary conformity"[20].

Having regard to the legal position of the Arbitration Court of cassation 
instance, twelfth arbitration court of appeals issued on the 3rd of September, 2010, 
a new resolution on case No. A57-13542/06, which satisfied the requirements of the 
taxpayer in the amount of 115115 RUR, motivating its act as follows:

"As evidence of the reasonableness of the costs incurred, E'ngels' Production 
Association "Signal" in the case materials represented the following documents:

-contract on providing services from 01.10.2006 No. 024-02/2006 on legal sup­
port of activity of the applicant relating to the protection of his interests: tax legal 
relations in the Arbitration Court of the Saratov region in the case of annulment 
of the decision of the Interregional Federal Tax Service on the largest tax payers 
of the Saratov region from 29.09.2006 No. 39/10 the contract was made with CJSS 
"Sanar";

- Act of the executed works of 25.08.2009 No. 43;
- Reports on the completed works (rendered services) on the contract from
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01.10.2006 in first instance for the sum of 263090 RUR, in appeals instance for the 
sum of 35501 RUR, and in cassation instance -  25915 RUR, total- 346875 RUR 40 
kopeks;

- The payment order from 09.09.2009 No. 5866 for the amount of 346875 RUR 
40 kopeks;

- Imprest account from 10.04.2009 No. 9 at Taraskina M. I.;
- Train tickets from the city of Saratov to Kazan and back from 07.04.2009 to 

06.04.2000 for Taraskina M. I.;
- Business travel certificate for Taraskina M.A. from 30.03.2009 No. 2;
- Statements and receipts showing the cost of a representative's accommoda­

tion at the hotel Volga in Kazan for one day.
Having evaluated the papers, the court of appeals instance finds that they 

confirm the actual expenses incurred by LLC "E'ngels Production Association 
"Signal", the cost of services provided by the representative in the amount of 
346875 RUR 40 kopeks...

Organization, based on the percentage of its stated claims and satisfied by 
the Court of first and appeals instance, has asked the Court to collect from the tax 
authority court costs in the amount of 136195 RUR, including the payment of rep­
resentative services and travelling expenses.

The Court of the first instance satisfying Organization's statement at the 
amount of 59616 RUR, did not take into account the services of completing docu­
ments for the court of the first, appeals and cassation instances, having believed 
that completing documents does not apply to services on legal support that require 
qualification of a lawyer, because of that it cannot be assigned to services of a rep­
resentative, who provides legal support and, accordingly, to court costs which are 
to be compensated.

The Court of appeals instance disagree with this conclusion of the Court
According to paragraph 20 of the Information Letter of Presidium of Higher 

Arbitration Court of the RF No. 82 "On some issues of application of Arbitration 
Procedure Code of the RF", in determining the reasonable limits of cost of represen­
tative services may be taken into account, in particular, the time that could be spent 
by qualified specialist to provide materials.

Specialization and qualifications of the executor is not a criterion for the at­
tribution of costs to the court costs, so as judicial costs are any costs if they are in­
volved in the consideration of the case in court.

According to the sub-paragraph 1.2 paragraph 1of the contract from 01.10.2006 
No. 024-02 on providing legal services, in particular, the objective of this Contract 

14



is, the completing of the evidence base. As can be seen from the case, services of 
completing documents were provided within the framework of the case of the first, 
appeals and cassation instances and directly related to the preparation of evidence 
base, preparing statements on contesting of decisions of the tax authority, prepa­
ration of petition, replies which were compiled as part of this case.

However, the Court of Appeals instance considered the cost of completing 
documents at the second instance in an amount of 125 sheets and sum of 17125 
RUR to be excessive.

As can be seen from the case materials, by the ruling of the twelfth Arbitration 
Court of appeals from 26.11.2008 taxpayer was requested to submit to the Court a 
lease agreement of buildings No. 456 dated 30.04.2004, acceptance report -  transfer 
of buildings to the Contract No. 456 dated 30.04.2004, proof of State registration of 
the Contract No. 456 of 30.04.2004, insurance policies. The taxpayer submitted a pe­
tition for the enclosure of documents at 126 pages, of which the lease agreement of 
buildings and constructions of 30.04.2004 No. 456 at 17 sheets, insurance contracts 
at 12 sheets, insurance policies at 7 sheets and total at 36 sheets. Additionally the 
taxpayer submitted to the Appeals instance documents which hadn't been listed in 
the ruling from 26.11.2008 at 90 sheets which was not examined by appeals instance 
and were not attached to the case materials.

As there was no need for completing this documents (90 sheets), and they 
have not been the subject of study in the instant case, the Court considers that 
claims for recovery of legal costs for completing of this documents in the amount of 
12330 (90x137) RUR in the second instance should be denied.

Also the Court of first instance denied the compensation of judicial costs for 
services associated with the legal expertise of the disputed non-normative docu­
ment of the tax authority, arguing that these services are pre-trial costs.

Court of appeals instance considers the conclusions of the Court of the first 
instance to be wrong.

The provision of this service (legal examination of the contested decision of 
the tax authority) is the subject of a Contract from 01.10.2006 No. 024-02, and pur­
pose of the Contract is the providing of a legal expertise of the non-legislative acts 
of the tax authority (sub-paragraphs 1.1, 1.2, paragraph 1 of the Contract).

Also the appeals instance notes that the legal examination of decisions of 
the tax authority is directly related to the case, since the legal analysis of this 
non-normative act is needed to determine the feasibility and the need fo r a state­
ment of its contesting to the Court of the first instance, as well as fo r applica­
tion on contesting of non-normative act, as well as fo r developing of the legal
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position on the case and further actions.
However, the appeals instance finds that court costs on the legal expertise of 

the decision of the tax authority in the first instance in the amount of 40250 RUR are 
excessive.

In the report of the completed works (services) on the contract No. 024-02/2006 
from 01.10.2006 on case No. A57-13542/06-28 in the first instance in the Arbitration 
Court of the Saratov region is said, that was carried out legal examination of deci­
sion of the tax authority in full amount of 46 sheets, the value of which amounted 
to 40250RUR (46x875).

However, the decision of the tax authority No. 39/10 from 29.09.2006 has not 
been appealed by the Organization in full, but only in the part of the calculation 
of tax on profit on the episodes of the insurance and completion of a production 
complex, charging VAT on repair-construction works, the calculation of fines for 
failure to submit documents, this documents amounted to 36 sheets. In the rest part 
the decision of the tax authority was not complained, and wasn't the subject of a 
study of the court of the first, appeals and cassation instances, and, therefore, costs 
of the Organization do not belong to the judicial costs in the present case.

In view of the foregoing, the court of appeals instance finds that the services 
on legal examination of the decisions of the tax authority in the amount of 8750 
(10x875) RUR are not compensable.

On the basis of the above stated, the arbitration court of appeals, having 
evaluated the reasonableness of the limits of legal costs incurred by Organization 
for the services of representatives through a comparative analysis of the report on 
completed works (services) on the Contract from 01.10.2006 on first, appeal and 
cassation instances with relevant explanations of cost of work performed (services 
rendered), believes that application of the society shall be satisfied in part, and 
compensation of the court costs must be in the amount of 115115 RUR (136195­
8750-12330 = 115115)"[21].

Percentage of exacted costs from the declared by the taxpayer sum of court 
cost in case No. A57-13542/06 amounted to 84.5%.From the researched dispute 
with the tax authority specialists of CJSS "Sanar" reached the following conclusions 

-costs associated with the provision of the documents to session, not named 
in the Court, or for the second time (because of a desire of judges to find documents 
in multiple folders of the case) are excluded by the courts from the court costs to be 
allocated at the end of the tax dispute;

-costs related to technical work to provide evidence base in court session, 
may be exacted in the form of legal costs;



-examination of non-legislative acts of tax authorities, statements, complaints, 
with a purpose to develop a legal position of a defense counsel (representative) of 
the taxpayer in a Court , is an element of payable legal services and which are to be 
collected as a part of court costs in a tax dispute.

The following case No. A57-1490/09-5, which also dealt with the question of 
the distribution of court costs according to the application of the LLC EPA "Signal", 
is characterized by unreasonable decrease of the size of court costs exacted from the 
losing party of a tax dispute by Court as regards transport costs, and the participa­
tion of qualified expert in a court session in the cassation instance.

So the ruling of Arbitration Court of the Saratov region from February 4, 2010 
set justified size of the judicial costs in the amount of 54827.80 RUR that represent­
ed 55.5%of the claimed cost recovery

Issuing court's judgment on case No. A57-1490/09-5, Arbitration Court of the 
Saratov region was guided by the following:

"A t the court session, as evidence of costs incurred to pay for legal assis­
tance, the applicant submitted: agreement on legal services No. 024-12/2009 from
14.01.2009, report of completed work in the amount of 98761 RUR, payment or­
der (copy) No. 6341 from 25.09.2009, on the payment98761 RUR, Act No.50 from
21.09.2009, Order No. 2 of CJSS "Sanar" dated 22.01.2009 on approval of the regu­
lations on the determination of prices for services of an Organization, regulation on 
determination of prices for services of CJSS "Sanar", imprest account (copy) No. 19 
from 17.08.2009, traveling certificate w/n for Kizilov V.V. to the city of Kazan, air 
tickets for Kizilov V.V. Copies of these documents are enclosed to materials of case.

Thus, the case materials confirm the fact that the costs were incurred by the 
claimant LLC EPA "Signal" to pay for legal assistance.

Within the meaning of article 1 of the Civil Code of the RF, the participants 
of civil legal turnover are free to establish legal relations. In accordance with para­
graph 3 article 1 of the Civil Code of the RF products, services and financial re­
sources move freely throughout the territory of the Russian Federation.

In accordance with paragraph 1 of article 421 of the CC of the RF citizens and 
legal entities are free to conclude a contract.

Under paragraph 4 of article 421 of the CC of the RF terms of a contract are 
defined at the discretion of the parties, unless the content of the conditions pre­
scribed by law or other legal acts. Accordingly, the claimant was entitled to apply 
for legal support and make costs on his own.

Under part 2 of article 110 of the Arbitration and Procedural Code of the 
Russian Federation (hereinafter referred to as the Code), the legal representative's
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fees incurred by a person in whose favor was adopted a court's judgment, shall be 
exacted by the Court from the other party involved in the case, within reasonable 
limits. On these same rules are being distributed court costs in connection with the 
consideration of the appeals, cassation complaints (part 5 of article 110 of the Code).

However, following the legal position of Constitutional Court of the Russian 
Federation that has been set out in the ruling of 21.12.2004 N 454-O, the realization 
of the right to reduce the cost by Court is possible if it recognizes those costs to be 
excessive because of the particular circumstances of the case.

The duty of the Court is to exact the cost of representative services within rea­
sonable limits, it is one of the statutory legal means against unjustified overstate­
ment of payment of representative services and thereby -  against the implemen­
tation of the requirements of article 17 (part 3) of the Constitution of the Russian 
Federation. That is why in part 2 of article 110 of the code is, indeed, mentioned the 
duty of the Court to strike a balance between the rights of persons involved in the 
case.

In paragraph 20 of the Information Letter of Presidium of Higher Arbitration 
Court of the RF No. 82 is stated:

"In determining the reasonable limits of costs of representative services may 
be taken into account, in particular: norms of expenditure on business travels vest­
ed by legal acts; the cost of budget conscious transport services; time that could be 
spent on providing materials by a qualified specialist; the current situation in the 
region on the cost of lawyers' services; evidences of statistical bodies on prices in 
the market of legal services; the duration and the complexity of the case.

Evidence of the reasonableness of the cost of the representative services must 
be presented by a party which requires compensating of these costs".

In a court session is established and confirmed by the case materials the rea­
sonableness of costs incurred by LLC EPA "Signal" to pay legal assistance in the 
amount of 54927 RUR, namely:

1. The participation of the Director of CJSS "Sanar" in the Court session of 
Cassation instance.

The claimant seeks to collect for the action 17500 RUR.
The Court considers that this amount is overrated and not confirmed with 

documents on the cost of similar services by other law firms. In view of the current 
practice in the region on similar cases, the Court considers it possible to meet the 
requirements stated in the sum of 10000 RUR.

2. The participation of the Director's deputy of the CJSS "Sanar" in the Court 
of appeals instance.



The claimant requests to collect for the action 2550 RUR. Tax authority agrees 
with the sum specified, the Court accepts this amount as the court costs.

3. The participation of the Chief Legal Adviser of CJSS "Sanar" in the pro­
ceedings of the Court of first instance -  3 sessions.

The claimant requests to collect for the action 9360RUR. Tax authority agrees 
with the sum specified, the Court accepts this amount as the court costs.

4. Examination of the decision of tax authority.
The claimant asks to collect for the action 15200 RUR.
The Court considers these costs to be not collected, since the examination of 

the decision of the tax authority did not fall under the list of court costs referred 
to in article 106 of the Arbitration and Procedural Code of the RF, as it is pre-trial 
costs associated with payment o f legal support.

5. The preparation of the statements to the Court on the appeal against the 
decision of the tax authority.

The claimant requests to collect for the action 3500RUR. Tax authority agrees 
with the sum specified, the Court accepts this amount as the court costs.

6. The compilation of the petition.
The claimant seeks to exact for this action 200 RUR. The complainant has 

not substantiated, which petition has a cost of 200 RUR. The Court considers that 
the drafting of petition when filing a claim to the Court is a part of preparation of 
a statement for taking appeal in the Court. Thus, the Court considers this amount 
unjustified.

7. Completing of documents.
The claimant asks to collect for the action 7200 RUR.
The Court considers that this amount is justified, since the completing of doc­

uments, in this case, includes not only their technical gathering, but the selection 
and analysis of these documents when filing a claim in court.

8. Examination of a petition.
The claimant requests to collect for the action 200RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
9. Examination of explanations.
The claimant requests to collect for the action 400RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
10. Preparation of objections.
The claimant requests to collect for the action 600RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
11. Examination of the appeal.
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The claimant requests to collect for the action 1000RUR. Tax authority agrees 
with the sum specified, the Court accepts this amount as the court costs.

12. Examination of documents annexed to the appeal -  orders on appoint­
ment of Chief of the Inspectorate and the provisions on inspection.

The claimant requests to collect for this action 1400 RUR. The Court consid­
ers that this amount is unjustified, since the subject matter of the contract No. 024­
12/2009 is legal support of a client in connection with the consideration of a tax 
disputes in court. Orders on appointment of Chief of the Inspectorate and the pro­
visions on inspection had nothing common with the tax dispute and do not require 
legal examination, and are only of an advisory character.

13. The preparation of the response to appeal.
The claimant requests to collect for the action 1600RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
14. Examination of decision of the Court of appeals instance.
The claimant requests to collect for the action 2000RUR
The Court considers that this amount is justified, since the Decision of the 

Court of appeals instance had overturned the decision of the Court of first instance, 
which satisfied the claimed requirements of LLC EPA "Signal". Therefore, to ap­
peal the decision to the Court of cassation instance the applicant rightly extend­
ed efforts to the examination of court's judgment, which refused satisfying of the 
stated requirements.

15. The compilation of the cassational appeal.
The claimant requests to collect for the action 1600RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
16. Examination of response to the cassational appeal.
The claimant requests to collect for the action 600RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
17. The preparation of a petition on suspension of execution of Court's judg­

ments.
The claimant requests to collect for the action 400RUR. Tax authority agrees 

with the sum specified, the Court accepts this amount as the court costs.
18. Completing of documents.
The claimant requests to collect for the action 4000 RUR. Court considers rea­

sonable and justified amount of 2000 RUR, as most of the documents had already 
been formed in the process of consideration of the case in the courts of the first and 
appeals instance. Consequently, the completing of documents to the Court of Cas­
sation instance was not difficult for the applicant.



19. Traveling expenses in connection with the participation of a representa­
tive in the Court of Cassation instance.

The claimant request to exact the amount of travel expenses -  29451 RUR, 
which include: daily allowance -1400 RUR and travel costs on the route Omsk- 
Moscow -  Kazan and back, as well as taxi to airport and back -  28051 RUR. Travel 
of the representative not from Saratov but from Omsk the claimant proves by the 
fact that at the time of the session in the Court of Cassation instance, the Director 
of the CJSS "Sanar" Kizilov V.V. was in the city of Omsk on vacation. Because he 
is a Director of the CJSS "Sanar" and his participation was necessary in the Court 
of cassation instance Kizilov V.V. was forced to fly on an airplane on the route to 
participate in the process in the Court of cassation instance.

The Court considers these costs in the amount o f29451 RUR to be not reason­
able and not justified on the following grounds.

Contract for legal services No. 024-12/2009 from 14.01.2009, enclosed be­
tween the two legal entities -  LLC EPA "Signal" and CJSS "Sanar" does not contain 
provisions obliging CJSS "Sanar" represent the interests of the applicant before the 
Court of Cassation instance only by the Director of the CJSS "Sanar" Kizilov V.V. 
His location in another city at the time of the hearing of the casein the Court of 
cassation instance is not a ground for compensation from the budget of the court 
costs for a Director's travel from another city in the city of Kazan and back. CJSS 
"Sanar" could send another specialist who took part in the court's proceedings of 
the first and appeal instance.

In accordance with the Labor Code of the Russian Federation and the de­
scription on business travels, compensation of travel must be made from the place 
of employment to the place of mission and back. Workplace of the representative 
of CJSS "Sanar" is the city of Saratov, and place of the hearing in the Court of cas­
sation instance -  the city of Kazan. Thus, travel expenses will conform to the prin­
ciples of reasonableness, based on the transportation costs on the route Saratov- 
Saratov-Kazan. Travel by rail from Saratov to Kazan and back is 3217.80 rubles, 
which is confirmed by the reference of PJSC "Russian railways"; daily allowance
- 2100 RUR (for three days including time while on the road). Accommodation in 
hotels of the city of Kazan, according to data provided in the materials of the case is 
from 3500 to 6500 RUR. The tax authority does not object to reasonable travel ex­
penses in the amount of 11817.80 RUR, including: 3217.80 RUR - travel on railway 
transport from Saratov to Kazan and back, 2100 RUR -daily allowance,6500 -  pay­
ment of hotel per one day accommodation, taking into account the schedule of the 
train and the time of the court session on the case. Thus, the Court finds reasonable
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travel expenses to attend the hearing in the Court of cassation instance in the amount 
of 11817.80 RUR.

The total amount of court costs that should be exacted, which, in the opinion 
of the Court, is reasonable and justified, is 54827.80 RUR"[22].

Twelfth arbitration Court of appeals dismisses arguments of the appeal of the 
taxpayer and upheld the contested ruling of Court of first instance, claiming the 
following:

"The Court of first instance on the basis of the evidence provided by the claim­
ant, proceeding from the nature of the dispute and the degree of complexity of the 
case, on the basis of the principle of reasonableness, collected from inspection in 
favor of the claimant54 827,8 RUR.

The Appeals Board considers the ruling of the Court of the first instance law­
ful and justified, conclusions -  confirmed by the evidences gathered on the case...

The Appeals Chamber considers that the Court of the first instance rightly 
praised as overstatement the costs of 17 500 RUR, paid for participation of the Di­
rector of CJSS "Sanar" in one court session of cassation instance, and found it pos­
sible to compensate the applicant's costs in the amount of 10 500 RUR.

The reference in the appeals on the price of the services provided by CJSS 
"Sanar" in tax disputes, as the evidence confirming the amount of the claimed costs, 
is invalid. LLC "Signal" has failed to represent documents confirming compliance 
of prices of CJSS "Sanar" to prices of similar services provided by other law firms, 
i.e. the reasonableness of costs in the amount of 17500 RUR is not confirmed.

The Court of first instance drew a right conclusion that court costs on ex­
amination decisions of the tax authority in the amount of 15200 RUR shall not be 
subject to exaction as they are not relevant to the Court under article 106 of the Ar­
bitration and Procedural Code of the Russian Federation, as they are pre-trial cost.

The Court's conclusion corresponds with the position of the Higher Arbitra­
tion Court of the Russian Federation, as set out in the resolution of 09.12.2008 No. 
9131/08.

In the claimed court costs LLC EPA "Signal" included the cost of compiling 
a petition in cost of 200 RUR, not basing it, which petition has the specified value. 
The Court of the first instance made sure conclusion that the petition claimed be­
fore the Court had been included in the cost of filing the application.

The applicant's arguments are absent on this issue of the appeals.
The Court of Appeals agreed with the conclusion of the Court of the first in­

stance that costs in the amount of 1400 RUR for examination of documents annexed 
to the appeals, namely orders on appointment of Chief of the Inspectorate and 

22



the provisions on the tax authority are not subject of exaction. These documents 
do not need legal assessment by the applicant, since it does not relate to the merits 
of the tax dispute. In respect of the finding of the Court of first instance arguments 
on the appeals of LLC EPA "Signal" are absent.

Justified, in the opinion of the Appellate Chamber, reduction by the court of 
the amount of 4 000 RUR to the amount of 2 000 RUR that is the subject to exaction 
the cost of preparing documents for the Court of Cassation instance in connec­
tion with the fact that most documents was prepared for proceedings before the 
Court of the first and appeal instance. LLC "Signal" hasn't provided any arguments 
against reducing the amount specified by the court.

LLC EPA "Signal" is disputing the reduction of travel expenses to 11 817,8
RUR.

Director of the CJSS "Sanar" to participate in the court session of appeals in­
stance leaved from Omsk, where he had been on vacation.

In the appeals stated that, since the Labor Code of the Russian Federation 
does not ban a worker to leave for a business travel from the place of residence, 
including being not in a place of his work, the travel costs not from place of his per­
manent work are to be included in travelling expenses and should be compensated 
at the time of exaction of judicial costs.

Court of appeals instance considers the given conclusion to be unreasonable. 
On the basis of an express statement of the law, namely article 166 of the Labor 
Code of the Russian Federation, under the official business trip is referred an em­
ployee's travel on instructions of the employer for a certain period of time for the 
execution of a service order out the place of permanent employment.

In accordance with paragraph 7 of the Instruction of Ministry of Finance of 
the USSR and ACCTU (All-Union Central Council of Trade Unions, VCzSPS in 
Russian) No 62 "On Official business travel within the USSR" of April 07, 1988, 
the day of departure on mission is considered the day of the departure of the train, 
plane, bus or other vehicle from a place of constant work of employee, and day of 
arrival -  is arrival of the vehicle to the place of permanent employment.

Including that the Contract on legal assistance concluded with legal enti­
ty and does not have the conditions for compulsory performance by the Director, 
the Court of the first instance correctly considered the inclusion in travel expenses 
the payment of travel on the route Omsk -  Moscow -  Kazan to be unfounded. The 
Court stated that because the place of work of Director of CJSS "Sanar" is the city of 
Saratov, and the point of destination of the business travel is the city of Kazan, so tra­
vel expenses shall be calculated on the basis of the route Saratov -  Kazan -  Saratov.
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Regarding arguments of LLC EPA "Signal" that the Court of the first instan­
ce in calculating the amount of travel expenses accounted the cost of travel by rail 
and the cost of hotel services which are not related to the case, the court of appeals 
instance considers it necessary to specify that judicial costs are to be collected with­
in reasonable limits in order to ensure a balance of interests of parties involved in 
the case.

The Court of first instance in the calculation of the cost of travel to and from 
the place of mission reasonably based on the price of tickets for rail transporta­
tion, confirmed by the reference of PJSC "Russian railways" (vol. 3, sheets 116­
117) and which amounted 3217,8 RUR. The Court of the first instance correctly 
determined daily allowances -  2100 RUR, three days, taking into account travel 
time. In determining the value of hotel services the Court took into account the 
cost of similar services in the city of Kazan, which ranged from 3,500 up to 6500 
RUR.

On the basis of the above by the Court of first instance was made right conclu­
sion on the amount of exacted travel expenses that amounted 11817,8 RUR that the 
tax authority did not contest.

The Appellate Chamber considers that the ruling of Arbitration Court of the 
Saratov region to collect court costs in total 54 827, 8 RUR is lawful and reason­
able" [23].

From the decision of appeals instance is seen that the legal position of judg­
es bases on a reduction the amount of costs for participation of the representative 
in the session of Arbitration Court of cassation instance, and exclusion of the costs 
of the examination (expertise) by the representative of appealable non-legislative 
acts of the tax authority.

As we see it, the judicial bodies had showed the liberty in using of discretion­
ary powers in part of determining the reasonableness of court costs of the taxpayer 
having identified the costs of the representative according to the report of the ser­
vices provided to the taxpayer with the taxpayer's judicial costs. The courts of the 
first two instances had gone beyond its powers by making restrictive output in part 
of right of the taxpayer and the person providing legal services to define their own 
specialist who can represent the interests of the taxpayer in the Court, pointing to 
the inadvisability of participation of the Director of CJSS "Sanar" in the Court ses­
sion of cassation instance.

The courts have also allowed incorrect interpretation of the law with regard 
to the assignment to business travel of worker not staying at the time at place of 
work.



Going beyond the discretionary powers of arbitration courts in the first two 
instances led to repealing of court's judgments of the Court of cassation instance. 
The Federal Arbitration Court of the Volga district on July 23, 2010 issued a resolu­
tion on case No. A57-1490/2009 with the following motivation:

"In paragraph 3 of Information Letter of Higher Arbitration Court of the 
RF No 121 of December 05, 2007 "Survey of Court Practice on issues connected 
with distribution among parties court costs for payment of attorney services and 
another persons who act as a representative in arbitration courts" explained that 
the person, requesting compensation fo r the services of a representative, proofs 
its size and the fact of the payment, the other party may prove its excessive­
ness. In support of the stated requirements of Organization in the materials of the 
case were presented a contract dated 04.01.2009 No. 024-02/2009made with CJSS 
"Sanar" on legal services, act of performed works dated 21.09.2009 No. 50; reports 
on completed work (rendered services); air tickets and a traveling certificate for 
a representative.

Payment of representative services under the above contract is proved by 
payment order from 25.09.2009 No. 6341.

Partially satisfying requirements of the Organization the Courts reasoned 
that the claimed court costs are partially disproportionate to the amount of work 
performed and partly outside the judicial costs.

Courts have considered the sum for participation of the Directors of CJSS 
"Sanar" in the session of Court of Cassation instance as overstated on the grounds 
that an amount of 17500 RUR is unreasonably overestimated and is unsupported 
by documents.

According to the legal positions of Constitutional Court of the Russian Fed­
eration, as set out in the ruling of 21.12.2004 No. 454-O, the realization of the right 
to reduce the costs by the Court is possible only if it recognizes those costs exces­
sive because of the particular circumstances of the case.

According to the legal position of the Higher Arbitration Court of the Russian 
Federation, as set out in the decision of Presidium of 09.04.2009 No. 6284/07, the 
Court does not have the right to reduce the amount of compensation arbitrarily, 
especially if the other party does not represent evidences of excess of costs exacted 
from it.

From the appealed court's judgments does not follow that the tax authority 
provided to the materials of the case the evidences of disproportionate amount 
of work performed which was stated by the Organization to recover the disputed 
amount o f court costs.
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The Courts refused to compensate to the Organization judicial costs for ser­
vices associated with the legal expertise of the contested non-normative act of the 
tax authority, arguing that these services are pre-trial costs.

However, the provision of this service is the subject of the Contract from
14.01.2009 No. 024-12/2009, and purpose of the Contract is to provide of a legal 
expertise of the non-legislative acts of the tax authority (sub-paragraphs 1.1, 1.2, 
paragraph 1 of the Contract).

The Courts didn't research the terms of the Contract on providing legal ser­
vices and didn't give an appropriate legal valuation.

The Courts having reduced the amount of travel costs to 11817,80 RUR, con­
sidered that the disputed costs will conform to the principles of reasonableness, 
based on transportation costs on the route Saratov -  Kazan -  Saratov, as the place 
of work of the Director of CJSS "Sanar" is not the city of Omsk but Saratov.

As stated in paragraph 20 of the Information Letter of Presidium of Higher 
Arbitration Court of the RF No. 82 "On some issues of application of Arbitration 
Procedure Code of the RF", in determining the reasonable limits of costs of repre­
sentative services may be taken into account, in particular: norms of expenditure 
on business travels vested by legal acts; the cost of budget conscious transport ser­
vices; time that could be spent on providing materials by a qualified specialist; the 
current situation in the region on the cost of lawyers' services; evidences of statisti­
cal bodies on prices in the market of legal services; the duration and the complexity 
of the case.

The procedure of secondment and payment for stay on mission is defined 
by Instruction of Ministry of Finance of the USSR, The USSR State Committee for 
Labor and Social Affairs, ACCTU (All-Union Central Council of Trade Unions, 
VCzSPS in Russian) - instruction No 62 dated April 07, 1988 "On Official business 
travel within the USSR" (hereinafter referred to as instruction No. 62) developed 
and approved in accordance with paragraph 9 of resolution of the Council of Min­
isters of the USSR dated 18.03.1988 No. 351.

Instruction No. 62 operates on the territory of the Russian Federation in part 
that does not contradict the legislation in force.

On the basis of article 166 of the Labor Code of the Russian Federation, under 
the official business travel is referred an employee's travel on instructions of the 
employer fo r a certain period of time fo r the execution of a service order out the 
place of permanent employment.

By virtue of article 168 of the Labor Code of the Russian Federation when 
sending to an official business travel the employer must pay the employee travel 
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expenses, the cost of hiring premises, the extra cost of living away from home (dai- 
ly-allowance), or other expenses incurred by an employee with the authorization or 
consent of the employer. The order and size of the reimbursement of costs incurred 
while official business travel are determined by the collective agreement or a local 
normative act.

The Courts do not take into account that any restrictions in payment of costs 
for travel, when sending an employee to official business travel from not the place 
of permanent employment, are not installed by articles 166 and 168 of the Labor 
Code of the Russian Federation.

The courts also do not take into account that in paragraph 7 instruction No. 62 
are given clarifications concerning accounting of business days (days of departure 
and arrival) to reimburse the employee costs of living outside their place of perma­
nent residence (daily-allowances) ...

The Judicial Chamber is of the view that complained judicial acts cannot be 
considered legitimate and justified.

Noting, that during the consideration of the dispute by the Court the actual 
circumstances of the case which are to be established was not fully investigated, 
the conclusions do not conform to the evidence gathered, complained court's judg­
ments are subject of cancellation, the case is to be sent for a new consideration to 
the Court of the first instance.

As a new consideration of the case the Court, taking into account existing re­
searches and evaluation of documents enclosed to materials of the case, on the basis 
of the principle of reasonableness and documentary confirmed, have to determine 
the amount of costs to collect from a party, by correct applying norms substantive 
right and not violating norms of remedial right to give a legitimate and justified 
court's judgment"[24].

Re-examining the statement of the taxpayer about exaction of court costs 
from the tax authority, Arbitration Court of the Saratov region issued a ruling on 
the case on October 25, 2010, increasing the amount of the satisfied requirements 
of the taxpayer on 35633 ruble. Court's judgment was motivated by the following:

"From the case materials is seen that in support of the stated requirements the 
Organization has provided to the materials of the case the following documents: 
agreement on legal services No. 024-12/2009 from 14.01.2009, report of completed 
work in the amount of 98761 RUR, payment order (copy) No. 6341 from 25.09.2009, 
on the payment98761 RUR, Act No.50 from 21.09.2009, Order No. 2 of CJSS "Sanar" 
dated 22.01.2009 on approval of the regulations on the determination of prices for 
services of an Organization, regulation on determination of prices for services

Ar
bi

tr
at

io
n 

pr
ac

tic
e 

of 
CJ

SS
 

"S
AN

AR
" 

on 
ca

se
s 

of 
ex

ac
tio

n 
ju

di
ci

al
 c

os
ts

 
fro

m 
th

e 
tax

 
au

th
or

it
y



Ar
bi

tr
at

io
n 

pr
ac

tic
e 

of 
CJ

SS
 

"S
AN

AR
" 

on 
ca

se
s 

of 
ex

ac
tio

n 
ju

di
ci

al
 c

os
ts

 
fro

m 
th

e 
tax

 
au

th
or

it
y

of CJSS "Sanar", imprest account (copy) No. 19 from 17.08.2009, traveling certifi­
cate w/n for Kizilov V.V. to the city of Kazan, air tickets for Kizilov V.V. Copies of 
these documents are enclosed to materials of case.

According to the legal position of the Higher Arbitration Court of the Russian 
Federation, as set out in the decision of Presidium of 09.04.2009 No. 6284/07, the 
Court does not have the right to reduce the amount of compensation arbitrarily, 
especially if the other party does not represents evidences of excess of costs exacted 
from it.

Tax Inspectorate found the participation of the Directors of CJSS "Sanar" in 
the Court of Cassation instance as overrated, having motivated this conclusion that 
an amount of 17 500 is unreasonably overestimated and unsupported by docu­
ments.

As you can see from the case materials, this amount is stated by the Organiza­
tion for participation in the hearing of the Arbitration Court of Cassation instance 
representative of the taxpayer Kizilov V.V. (Director of the CJSS "SANAR").

According to the tax authority the price of participation of this representative 

is overstated because it does not correspond to the expenditure of effort and time of 
the representative for this service. Inspectorate believes that the complexity of the 

case did not require the personal participation of the Director of the organization 

that provides legal protection for the taxpayer.
Having researched objections of the tax authority and evidences submitted to 

the case materials the Court could not agree with the stated position on the follow­

ing grounds.

In accordance with "the regulation on the determination of prices for services 

of CJSS "SANAR" upon presentation of interests of clients in tax disputes and other 
matters related to the tax area" the price of participation of a Director in one court 

session amounts: in the first instance 5 250 RUR., in the second instance, 4 250 RUR, 

the third instance of 17,500 RUR.
From paragraph 1 of the report on completed work on the Contract No. 024­

12/2009 from 14.01.2009 (hereinafter Report) indicated that the cost of the partici­
pation of the Director of CJSC «SANAR» in Court of cassation instance is 17 500 

RUR.

In accordance with article 48 of the Constitution of the RF, everyone has the 

right to receive qualified legal assistance. In connection with the constitutional 

guarantee, the Court at its discretion cannot deprive parties of the arbitration pro­
cess, the right to apply fo r legal support.
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The applicant having applied for assistance, independently decide on the ex­
tent to which he should be provided with the legal support and to whom to turn 
for assistance.

In view of the rule of law, the Court finds that the taxpayer in accordance 
with the law is given the right to choose the representative of their interests and 
ways of their protection.

Within the meaning of article 1 of the Civil Code of the RF, the participants of 
civil legal circulation are free to establish legal relations. In accordance with para­
graph 3 article 1 of the Civil Code of the RF products, services and financial re­
sources move freely throughout the territory of the Russian Federation.

In accordance with paragraph 1 article 421 of the Civil Code of the RF citizens 
and legal entities are free to conclude a contract.

Under paragraph 4 of article 421 of the CC of the RF terms of a contract are 
defined at the discretion of the parties, unless the content of the conditions pre­
scribed by law or other legal acts. Accordingly, the claimant was entitled to apply 
for legal support and make costs on his own.

The Court established that the Director of CJSS "SANAR" Kizilov V.V. par­
ticipated in the Arbitration Court of third instance with the consent of the customer 
acquainted with the value of this service.

According to part 1 article 65 of the Arbitration and Procedural Code of the 
RF every person involved in the case, must prove the circumstances on which it 
relied to justify their claims and objections.

The cost of the services is fixed in the regulation on determining prices of 
services of CJSS "SANAR" upon presentation of interests of clients in tax disputes 
and other matters related to the tax sphere", the fact of the payment of service is 
confirmed by a payment order from 25.09.2009 No. 6341 (sheet 69 vol. 3).

From the case materials is seen that the amount of claimed travel expenses
- 29451 RUR has been reduced to 11817,80 RUR, and it was considered that the 
disputed costs complying with the principles of reasonableness in the amount of 
11817,80 RUR are based on transportation costs on the route: Saratov -  Kazan -  
Saratov as place of work of the Director of CJSS"SANAR" was not the city of Omsk 
but Saratov.

Having examined the materials of the case, the Court came to the following 
conclusions.

The procedure of secondment and payment for stay on mission is defined 
by Instruction of Ministry of Finance of the USSR, The USSR State Committee for 
Labor and Social Affairs, ACCTU (All-Union Central Council of Trade Unions,
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VCzSPS in Russian) - instruction No 62 dated April 07, 1988 "On Official business 
travel within the USSR" (hereinafter referred to as instruction No. 62) developed 
and approved in accordance with paragraph 9 of resolution of the Council of Min­
isters of the USSR dated 18.03.1988 No. 351.

Instruction No. 62 operates on the territory of the Russian Federation in part 
that does not contradict the legislation in force.

On the basis of article 166 of the Labor Code of the Russian Federation, under 
the official business travel is referred an employee's travel on instructions of the 
employer for a certain period of time for the execution of a service order out the 
place of permanent employment.

By virtue of article 168 of the Labor Code of the Russian Federation when 
sending to an official business travel the employer must pay the employee travel 
expenses, the cost of hiring premises, the extra cost of living away from home (dai- 
ly-allowance), or other expenses incurred by an employee with the authorization or 
consent of the employer. The order and size of the reimbursement of costs incurred 
while official business travel are determined by the collective agreement or a local 
normative act.

Articles 166 and 168 of the Labor Code of the Russian Federation do not es­
tablish any restrictions in payment of costs for travel, when sending an employee to 
official business travel from not the place of permanent employment.

In paragraph 7 instruction No. 62 are given clarifications concerning account­
ing of business days (days of departure and arrival) to reimburse the employee 
costs of living outside their place of permanent residence (daily-allowances).

The participation of a representative of a party in the proceeding is a proce­
dural right of a person involved in the case; the method of transportation to the 
location of the Court is determined by the economic unit itself and based on the 
need to ensure the presence of a representative at the meeting.

During the trial, the Court held that in the present case, the tax authority does 
not deny that the contested costs directly associated with the proceedings on the 
present case and are necessary to protect the interests of the Organization in court.

Amount of claimed travel expenses 29 451 RUR consists of: daily allowances 
at the rate of 1 400 RUR and payment of transportation 28051 RUR on the route 
Omsk-Moscow -Kazan and back, as well as travel by taxi to an airport and back.

Travel of the representative not from Saratov but from Omsk the claimant 
proves with that at the time of the session in the Court of Cassation instance, the 
Director of the CJSS "Sanar" Kizilov V.V. was in the city of Omsk on vacation. Be­
cause he is a Director of the CJSS "Sanar" and his participation was necessary in 
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the Court of cassation instance, Kizilov V.V. was forced to fly on an airplane on the 
route to participate in the process in the Court of cassation instance.

The Court considers that the applicant's argument is justified. In doing so, the 
Court considers that State Authority has tried to control the rationality of costs of 
the company what contradict to the freedom of entrepreneurial activity and to the 
principle of placing the business risk to the business entities themselves (article 2 of 
the CC of the RF).

The Constitutional Court of the Russian Federation explained in the ruling 
of 21.12.2004 No. 454-O, that the realization of the right to reduce the costs by the 
Court is possible only if it recognizes those costs as excessive because of the particu­
lar circumstances of the case.

Having examined the documentation submitted to the materials of the case, 
the Court concluded that the tax authority having complained against satisfying of 
applicant's claims did not lodged evidences of excess costs incurred by the Orga­
nization, that is why the claimant's requirement on this episode in the amount of 
17634 RUR (29451 RUR- 11817,80 RUR.) shall be satisfied.

As can be seen from materials of the case, the Court of first and appellate in­
stance refused compensation of legal costs to Organization for services connected 
with the legal expertise of the disputed decision of the tax authority from 30.12.2008 
No. 16/08, arguing that these services are pre-trial costs.

Having examined the materials of the case, the Court found that the provi­
sion of such services as examination of the non-normative act of the tax authority is 
the subject matter of the contract from 14.01.2009 No. 024-12/2009 (paragraphs 1.1, 
1.2, paragraph 1 of the Contract).

Amount of compensation stated by the Organization for expertise of the de­
cision of the tax body is 15 200 RUR. The calculation of this amount includes the 
number of sheets of the contested non-normative act, the cost of examination for a 
single worksheet with taking into account the elapsed time in accordance with the 
provisions of the Organization.

Having examined the materials of the case, the Court found that in this case 
the decision of the tax authority from 30.12.2008 № 16/08 was disputed by the So­
ciety not in full.

Under these circumstances, the Court found that the object of examination 
were 24 sheets of the contested non-normative act of Inspection, therefore the Or­
ganization should be compensated10 500 RUR instead of 15 200 RUR.

Thus, the total amount of exacted court costs, which, in the opinion of the 
Court, is reasonable and justified, is 35 633 RUR, consisting of travel expenses in
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the amount of 17 633 RUR, 10 500 RUR -  legal expertise, 7500 RUR -  participation 
of the Director.

The Court having examined and evaluated in accordance with the require­
ments of article 71 of the Arbitration and Procedural Code of the RF represented by 
Society evidences of actual costs incurred (payment order No. 6341 of 25.09.2009), 
being guided by the principle of reasonableness, and taking into account the nature 
of the dispute, the degree of complexity of the case, considers that the judicial costs 
for the services provided by the representative in the amount of 35 633 RUR are 
reasonable and sufficiently documented".

Twelfth Arbitration Court of appeals instance upheld the ruling of the Court 
of the first instance, having considered the appeals of the tax authority [25].

By decision of the cassation instance of the arbitration court from March 29, 
2011, court's judgments of the first two instances were upheld. Thus, taking into 
account all of judicial acts on exaction of court costs, the amount of satisfied tax­
payer's judicial costs amounted to 90 460 RUR 80 kopeks, that amounted 91.6% of 
requirements that had been claimed by the taxpayer.

As a result of the resolving of the question of distribution of court costs af­
ter tax dispute in favor of the taxpayer in case No. A57-1490/09 arbitration courts 
positioned in the city of Saratov, finally concluded that the examination of non­
legislative acts and other documents of the tax body, which are subject to appeal 
to the Arbitration Court, is an integral part of the legal services of a representative 
for the protection of the interests of the taxpayer in tax dispute, and accordingly 
the payment of examination is not unreasonable and excessive, in the context of 
determining judicial cost.

Legal position taken by the cassation instance of Arbitration Court in case No. 
A57-1490/09 prevented the courts of the first two instances to go beyond the dis­
cretion powers in determining the way of arrival of the representative to the court 
session, and apply the limit in part of the place of departure of the representative 
to the court session.

In our view, the above examples involve filing of judicial costs to collect from 
a party, although not in material dispute (from a formal point of view -  in the Court 
was being considered a statement on acceptance of the decision of the tax authority 
invalid), but still have the material binding. Therefore the application of the prin­
ciple of proportionality in the allocation of court costs is, in our opinion, justified.

The next case of the arbitration practice of CJSS "Sanar" is connected with 
the disputing by taxpayer of tax authority's requirements on representing docu­
ments, not related to the activities of the being implemented tax control. In case 
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No.A57-19253/08Arbitration court partially satisfied the claims made by the tax­
payer and then the taxpayer instituted claim to collect from the tax authority the 
amount of incurred judicial costs. The ruling of the Arbitration Court of the Saratov 
region from June 17, 2010, satisfied the requirements of the taxpayer in the amount 
of 22 427 RUR were met with the following motivation:

"The complainant alleges that, in connection with the consideration of the 
case by the Arbitration Court of the first instance by the Arbitration Court of ap­
peals instance and the Court of cassation instance, he incurred court costs associ­
ated with payment of services of representatives Rubcov D. V., Gusyatnikova K. A., 
Markar'yan A. V., acting in the interests of the complainant on the basis of the Con­
tract No. 024-20-07/2008 from 20.07.2008.

Total sum of court costs amounted to 43 878.09 RUR, which the applicant 
confirms by the contract No. 024-20-07/2008 on the provision of legal services 
from 20.07.2008, report on work performed under the contract No. 024-20-07/2008 
from 20.07.2008, Act No. 000012 from 02.04.2010, imprest account No. 14A from
19.06.2009, travel documents, travel certificate no. 14A from 15.06.2009, invoice from
18.06.2009 and cash cheque from 08.06.2009, payment order No. 561 of 02.04.2010.

According to the report on the work performed under contract No. 024-20­
07/2008 from 20.07.2008, the claimant's court costs consist of:

In the first instance:

-payment for the preparation of a statement in the Arbitration Court of the 

Saratov region in the amount of 3150 RUR;

-payment of representatives' services for participation in the Court of the first 

instance in the amount of 14 090 RUR;

-payment of response examination in the amount of 1578 RUR;

-payment of preparing of objections in the amount of 789 RUR;

-payment of examination of explanations in the amount of 1578 RUR; 

-payment of completing of documents in the amount of 1507 RUR;

In the second instance:

-payment of representative's services for participation in the Court of appeals 

in the amount of 1740 RUR;

-payment of the examination of the decision of the Arbitration Court of the 

Saratov region in the amount 1841 RUR;

-payment for preparation of the appeals in the amount of 1100 RUR; 

-payment of responses' examination in the amount of 822 RUR.
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In the third instance:

-payment of representative's services for participation in the Court of cassa­
tion instance in the amount of 3500 RUR;

-payment of examination of the resolution of the twelfth Arbitration Court of 

appeals in the amount of 600 RUR;

-payment for preparation of the Cassational appeal in the amount of 1000

RUR;

-payment of completing of documents in the amount of 800 RUR;

-payment of petition examination in the amount of 822 RUR;

-payment of business travel expenses related to the participation of the repre­

sentative in the Court of appeals instance in the amount of 9003.09 RUR.
Court costs in the amount of 43 878.09 RUR the claimant seeks to collect from 

the tax authority.
Having examined the materials of the case, after having heard the representa­

tives of the parties, having studied existing legislation, Arbitration court came to 
the following conclusions.

In accordance with article 101 of the Arbitration and Procedural Code of the 
RF legal costs consist of the state duty and judicial costs, related to the consider­
ation of the case by the Arbitration Court.

According to article 106 of the Code judicial costs associated with the proceed­
ings of the arbitration court are expenses for payment of the services of lawyers or 
other persons providing legal assistance and other expenses incurred by those who 
involved in a case in connection with the consideration of the case in court.

Paragraph 1 of article 110 of the Code provides that court costs incurred by 
those persons who are involved in a case in favor of which was made a court's judg­
ment, are to be collected from a party by the Arbitration court.

In the present case, the parties of the dispute, which are subject of exaction of 
legal costs, is an Interregional Inspection of the Federal Tax Service in the Saratov 
region, since a non-normative legal act of the Interregional Inspection of the Fed­
eral Tax Service in the Saratov region has been appealed by the applicant and found 
by the Arbitration Court to be invalid in part.

In addition, the order of the Interregional Inspection of the Federal Tax Ser­
vice on the largest taxpayers of the Saratov region No. 216 of 15.07.2008, on the 
basis of which the contested requirement No. 7 was issued by the Interregional 
Inspection of the Federal Tax Service in the Saratov region, is not a non-normative 
legal act, since it does not raise any duties for LLC "Signal-Invest".



In accordance with article 112 of the Arbitration and Procedural Code of the 
Russian Federation, the questions of distribution of costs are settled by arbitration 
court considering the case in the court's judgment, which ends the proceedings on 
the merits, or in the definition.

From the Information Letter of Presidium of Higher Arbitration Court of the 
RF No. 82 of 13.08.2004, the resolution of Presidium of Higher Arbitration Court of 
the RF of 18.11.2003 No. 10734/03 follows that the issue of allocation of court costs 
may be resolved by the Arbitration Court in the same case, in which a person in­
volved in a case, has incurred court costs and after it was considered in the courts 
of the first, appeals and cassation instances.

Under part 5 of article 110 of the Arbitration and Procedural Code of the Rus­
sian Federation(APC of the RF) court costs incurred by those involved in a case in 
connection with the consideration of the appeals, cassation appeal distributed ac­
cording to the rules established by article 110 of the APC of the RF.

Arbitration Court from the materials of the case found that:
-According to the results of consideration of an appeals of LLC "Signal-In- 

vest" on the decision from 23.12.2008, Twelfth Arbitration court of appeals ren­
dered a resolution from 19.03.2009, which left unchanged the decision of the arbi­
tration court from 23.12.2008, and the appeals was left without satisfaction;

-as a result of consideration of cassation appeal of LLC "Signal-Invest" on the 
decision from 23.12.2008, and resolution from 19.03.2009 Federal Arbitration Court 
of the Volga district took a resolution from 25.06.2009, which left unchanged the 
decision of the arbitration court from 23.12.2008 the and resolution of the twelfth 
Arbitration court of appeals, the appeals was left without satisfaction.

In view of the above, the Arbitration court concluded that the claimant's re­
quirements to collect legal costs in the amount of 20 606.09 RUR, relating to the 
consideration of the appeals and cassation appeal and the participation of repre­
sentatives in the courts of appeals and cassation instances should not be satisfied.

Taking into account the position of the Presidium of the Higher Arbitration 
Court of the Russian Federation, as set out in paragraph 20 of the Information Let­
ter of Presidium of Higher Arbitration Court of the RF No. 82 of 13.08.2004 "On 
some issues of application of Arbitration and Procedural Code of the RF", the ex­
penses incurred for payment of the representative of a person in favor of whom 
was taken a court's judgment, should be exacted by the Arbitration Court from the 
other person involved in the case, within reasonable limits.

In determining the reasonable limits of costs of representative services may 
be taken into account, in particular: norms of expenditure on business travels
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vested by legal acts; the cost of budget conscious transport services; time that could 
be spent on providing materials by a qualified specialist; the current situation in the 
region on the cost of lawyers' services; evidences of statistical bodies on prices in 
the market of legal services; the duration and the complexity of the case.

Evidence of the reasonableness of the cost of the representative services must 
be presented by a party which requires compensating of these costs (article 65 of 
the Code).

In support of the incurred legal costs relating to the consideration of the case 
by the Arbitration Court of the Saratov region, LLC "Signal-Invest" presented in 
court the following documents:

-contract No. 024-20-07/2008 from 20.07.2008, concluded between CJSS 
"SANAR" and LLC "Signal-invest" on rendering of services of legal support on 
recognition as an invalid the claims of the Interregional Inspection of the Federal 
Tax Service No. 7 in the Saratov region No. 2569 from 18.07.2008;

-report on the completed works (services) on the contract No. 024-20/07/2008 
from 20.07.2008, on case No. 19253-A57/08;

- act No. 000012 from 02.04.2010;
- payment order No. 561 from 02.04.2010;
- order No. 28 from 26.12.2008, in respect of Gusyatnikov K.A.;
- order No. 28 from 26.12.2008, in respect of Rubtsov D.V.;
From the decision of the Arbitration Court of the Saratov region of

23.12.2008 on the present case by the Arbitration Court found that the interests 
of LLC "Signal-Invest" was represented by of Gusyatnikov K.A.., acting by a 
letter of attorney from 02.12.2008, Rubtsov D.V., acting by a letter of attorney 
from 12.08.2008.

Under mentioned circumstances the Court has no reason to doubt the reality 
of the incurred claimant's legal costs. Data on that the representation of LLC "Sig- 
nal-Invest" in the Court of the first instance by Gusyatnikov K.A. and Rubtsov D.V. 
was carried out free of charge, absent in the case materials.

The duty of the Court is exaction of incurred expenses on payment of the 
representative of the person in whose favor was taken a judicial act, from the other 
person involved in the case, within reasonable limits; this duty is one of the statu­
tory legal means against unjustified overstatement of payment of a representative 
and thus conducts to the realization of requirements of article 17 (part 3) of the 
Constitution of the Russian Federation. Therefore, according to the legal position 
of the Constitutional Court of the Russian Federation, expressed in the ruling from 
21.12.2004 No. 454-O, part 2 article 110 of the Arbitration and Procedural Code of 
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the Russian Federation, in fact, the Court is obliged to strike a balance between 
the rights of persons involved in the case.

Determining of the size of compensated costs for representation in Court has 
been granted to the Arbitration court. The legislator has not imposed any restric­
tions on the amount of compensation for representation in Court of the interests of 
a person whose right has been violated. The Court, in determining the size of rea­
sonable limits of costs for a representative, is based on an inland view and on the 
evidences submitted by the parties

Part 2 article 110 of the APC of the RF provides the Arbitration court the right 
to reduce the exacted amount of costs for payment of representative services.

Implementation of this right by Court is only possible if it recognizes those 
costs as excessive in force of the particular circumstances of the case.

Making a reasoned decision to change the amounts of exacted sum for com­
pensation of particular costs, the Court cannot reduce them arbitrarily.

In determining the reasonableness of the claimed size of court costs, the Court 

shall take into account the degree of complexity of the case, the quantity of evidenc­

es, the time spent by the representative to participate in the case as well as informa­

tion about the price of such services on the market.
The need to define the limits of reasonableness of judicial costs for compensa­

tion of expenses of representative services is mentioned in article 110 of the APC 

of the RF and is an evaluation category, therefore, in each case the Court must ex­
amine the circumstances pertaining to the participation of the representative in the 

dispute.

Court costs are to be exacted only when they are proven by the claimant, in­
cluding their reasonableness.

As noted in paragraph 6 of the Information Letter of Higher Arbitration 

Court of the RF No 121 of December 05, 2007 "Survey of Court Practice on issues 
connected with distribution among parties court costs for payment of attorney ser­

vices and another persons who act as a representative in arbitration courts" when 

deciding on the allocation of costs should be taken into account the legal position 
expressed in the Information Letter of Higher Arbitration Court of the RF No. 48 

from 29.09.1999,on the basis of which the compensation of the Executor shall be 

determined pursuant to the procedure provided in article 779 of the Civil Code of 

the RF, taking into account the fact of his actions (activity).
Estimation of the cost of participation of the representative in a case should be 

made taking into account the complexity of a case.
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In determining the reasonable limits of costs for representative services sho­
uld be taken into account the situation prevailing in the region at the cost of similar 
services including the qualification of persons performing services, as well as the 
time elapsed by the representative to carry out his obligations.

The complainant included the examination of response of the Interregional 
Inspection of Federal Tax Service of the RF on the largest taxpayers of the Saratov 
region at the amount of 1052 RUR in court costs related to the consideration of this 
case by the Court of the first instance.

From the materials of the case Arbitration Court found that the above re­
sponse by the tax authority consists of three sheets, but not four as stated in the 
report of work performed under contract No. 024-20-07/2008 from 20.07.2008.

Thus, taking into account the provision on determining prices for services 
of CJSS "SANAR" upon presentation of interests of clients in tax disputes and 
other matters related to the tax area, approved by the order of the CJSS "SANAR" 
dated 22.01.2009, the amount of court costs associated with payment of the ex­
amination of the review of the Interregional Inspection of Federal Tax Service 
of the RF on the largest taxpayers of the Saratov region, shall be reduced to 
787 RUR.

In the light of the foregoing, the Arbitration court concluded that court costs 
related to the consideration of the case by the Arbitration Court of the first in­
stance and participation of a representative in the court proceedings in the Court 
of the first instance at the amount of 22427 RUR, in full conform with the criteria 
of reasonableness, taking into account the complexity of the case, the evidences 
provided, the time spent by the representative to participate in the case (paragraph 
20 of the Information Letter of Presidium of Higher Arbitration Court of the RF No. 
82 from 13.08.2004).

The tax body's argument that court costs in the present case must be collected 
in proportion to the amount of the compensated claims is not accepted by the arbi­
tration court on the basis of the following:

The complainant in the present case disputed the non-normative legal act of 
the tax authority, namely the requirement No. 2569 on providing documents (in­
formation) from 18.07.2008, taken by the Interregional Inspection of Federal Tax 
Service of the RF No. 7 in the Saratov region.

Thus, the claimant's requirements are of non-property nature, because of that 
any cases in this category cannot be applied by the provisions of paragraph 1 article 
110 of the Arbitration and Procedural Code of the Russian Federation, regulating 
the distribution of court costs while partial satisfaction of the stated requirements. 
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In the case of recognition justified, in whole or in part, application on disput­
ing of non-legislative legal acts, decisions and actions (inaction) of State bodies, 
local self-government bodies, other bodies, officials of the court costs to be compen­
sated accordingly by that body in full.

This corresponds to the legal position of the resolution of the Higher Arbitra­
tion Court of the Russian Federation from 13.11.2008 № 7959/08.

The tax authority's argument, about that payment for completing of docu­
ments does not apply to judicial costs, since it does not apply to services on legal 
support that require legal qualifications, is groundless.

Under the terms of the Contract No. 024-20-07/2008 from 20.07.2008, CJSS 
"SANAR" in the interest of LLC "Signal-Invest" develops and submits a statement 
on the invalidation of requirements of the Interregional Inspection of Federal Tax 
Service of the RF No. 7 in the Saratov region from 18.07.2008, provides personnel 
to perform physical and legal actions for the protection of the interests of the Or­
ganization, develops and submits petitions, statements, explanations and exercises 
other rights and responsibilities on behalf of the company in court sessions, per­
forms other actions contributing to the acceptance of requirements of the Interre­
gional Inspection of Federal Tax Service of the RF No. 7 in the Saratov region from
18.07.2008 to be invalid. The cost of services on the contract shall be determined in 
accordance with the report of completed works.

In the report of the completed works (services) on the contract No. 024-20­
07/2008 from 20.07.2008, was included completing of documents consisting of 11 
sheets, the value of which amounted to 1507 RUR.

Thus, from the terms of the Contract No. 024-20-07/2008 from 20.07.2008, and 
report on the completed work can be seen that the parties of the contract selected 
technical work with documents to a separate stage. The law does not prohibit an 
opportunity to provide in a contract on legal support any services related to the 
court proceeding.

In the present case, the applicant under the contract No. 024-20-07/2008 from 
20.07.2008, assumed the obligation to pay for services provided by CJSS "SANAR".

In accordance with the provisions of article 106 of the APC of the RF, court 
costs are any costs if they are related to the consideration of the dispute in court. 
Specialization and qualifications of the executor is not a criterion for attributing 
expenses to court costs.

Performance of technical work on completing documents by a qualified spe­
cialist does not affect the possibility of attribution the disputed amount to judicial 
costs.
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In addition, the tax authority did not prove that performance of works on 
completing of documents by jurists of CJSS "SANAR" had led to an unwarranted 
overstatement o f the applicant's costs.

On the basis of the above stated, the Arbitration court concluded that the 
claimant's requirement to exact court costs from the Interregional Inspection of 
Federal Tax Service of the RF No. 7 in the Saratov region is a subject of satisfaction 
in part of exaction of court costs related to the considering of the case by the Arbi­
tration Court of the first instance and to participation of representatives in the court 
proceedings in the Court of the first instance, in the amount of 22427 RUR.

Ruling of the Arbitration Court of the Saratov region on the case No. А57- 
19253/08 of June 17, 2010, had not been disputed by the parties. Percentage of sat­
isfaction of claimed to exaction judicial costs amounted 51.1%. Refusal of the Ar­
bitration court in compensation by the tax authority of costs for participation in 
court proceedings of the second and third instances of the Arbitration court could 
be regarded as reasonable from the point of view that namely the taxpayer initiated 
revising of court's judgments on merit of the dispute and took commercial risks 
associated with the possibility of refusing satisfaction of claimed requirements in a 
tax dispute. The cost of the taxpayer to appeal court's decision in further instances 
have not changed the decision of the Arbitration Court of the first instance, there­
fore, the cost of proceedings on the case in the second and third instance are clas­
sified as excessive. It should be noted that if the appealing of court's judgments 
was carried out by the tax authority, and the taxpayer would only protected his 
interests, the cost of the representative participating in the proceedings of appeals 
and cassation instances of the Arbitration court, in our view, would be subject of 
exaction from the tax authority.

In two identical tax disputes with the same participants of arbitration pro­
ceedings (case No. А57-20220/07 and No. А57-20221/07) CJSS "Sanar" has tested 
tactic of statements to exaction of judicial costs at the same time with the solving of 
a dispute on the merits (only in the first instance).

It seems to us that it is better to fill the statement on the distribution of court 
costs only after the resolving of the dispute on the merits otherwise the timing of 
the consideration of the tax dispute and issue of a court's judgment would be too 
long. The second argument in favor of the application for compensation of court 
costs after the consideration of the case on the merits, is a fact that the representa­
tive, providing services to the taxpayer, will be able to drill down into all types of 
performed works related to the presentation and protection of interests of the client, 
to prepare the documents properly, and the client will be able to settle payments 
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with the representative. The last argument in favor of application for compensation 
of judicial costs by the party that has lost the dispute is the absurdity of a situation 
where a dispute in a particular instance is resolved in favor of the taxpayer but the 
amount of the court cost awarded to exaction from procedural party is clearly un­
derstated. In this case, disputing the amount of legal costs may affect the revision 
of the court's judgment on the merits.

Obviously, basing on the mentioned positions, that the taxpayer has not dis­
puted the judicial decisions of the Arbitration Court of the Saratov region in cases 
No. A57-20220/07 and No. A57-20221/07 in part of the amounts of court costs. 
By separate applications in the mentioned cases the taxpayer claimed for exaction 
from a party the amount of legal costs incurred in subsequent instances of the Arbi­
tration court. So in case No. A57-20220/07 judicial costs determined by the services 
of representative in the second instance of the Arbitration court were claimed for 
exaction. Issuing a court's judgment on July 17, 2009 Arbitration Court of the Sara­
tov region motivated its position as follows:

"Since, in accordance with article 59 of the APC of the RF representatives of 
an organization in Arbitration Court may be as lawyers and other person provid­
ing legal support, LLC "Teploehnergopribor" on August 21, 2007, entered into a 
contract on legal services No. 024-07-07/TE'P with CJSS "Sanar".

The amount of remuneration for legal support in proceedings of a case in two 
instances of the Court amounted to 28 8744 RUR.

According to the report on the work performed under contract No. 024-07/07- 
TE'P, including clarifications thereto, the claimant in proceedings before the Court 
of the second instance has incurred court costs in the amount of 74 010 RUR.

Court costs are monetary costs associated with the considering of a case in Ar­
bitration court, which are made by persons involved in the case, and consist of, in 
addition to the state duty, judicial costs, according to article 101 of the APC of the RF.

A list of judicial costs is defined by article 106 of the APC of the RF.
In accordance with article 106 of the APC of the RF judicial costs associated 

with the proceedings of the Arbitration court include monetary sums payable to 
experts, witnesses, interpreters, costs of examination of evidence at a place, law­
yers and any other persons providing legal support (representatives), and other 
expenses incurred by persons involved in consideration of the case in the Arbitra­
tion court.

On the basis of article 110 of the APC of the RF court costs incurred by per­
sons involved in a case and for which was adopted a judicial act, are collected by 
the Arbitration court from the other party.
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Court costs incurred by those who involved in a case in connection with the 
consideration of the appeals and cassation appeal are distributed under the rules 
established by the APC of the RF.

Article 112 of the APC of the RF points out that the issues of the distribution 
of court costs are settled by Arbitration court, which considers the case in court's 
judgment which finishes the proceedings on the merits, or in the ruling.

As a proof of incurred expenses LLC "Teploehnergopribor" provided 
the following documents evidencing the costs: the Contract of 21.08.2007, pay­
ment order No. 448 of 23.11.2007amounts 144372 RUR, payment order No. 106 of 
14.09.2007amounts 144372 RUR, act on works performed of 14.04.2009, report of 
work performed under the contract No. 024-07/07-TE'P, including refinements to 
it.

The Contract contains a footnote on the subject of claim; also the parties of 
arbitration process have been defined.

Under specified circumstances the Court has no reason to doubt the reality of 
court costs incurred by the Organization in this case.

Taking into account the position of the Presidium of the Higher Arbitration 
Court of the Russian Federation, as set out in paragraph 20 of the Information Let­
ter of Presidium of Higher Arbitration Court of the RF No. 82 of 13.08.2004 "On 
some issues of application of the Arbitration and Procedural Code of the RF", the 
expenses incurred for payment of the representative of a person in favor of whom 
was taken a court's judgment, should be exacted by the Arbitration Court from the 
other person involved in the case, within reasonable limits.

Evidence of the reasonableness of the cost of the representative services must 
be presented by a party which requires compensating of these costs (article 65 of 
the Code).

In determining the reasonableness of the claimed size of court costs, the Court 
shall take into account the degree of complexity of the case, the quantity of evi­
dences, the time spent by the representative to participate in the case as well as 
information about the price of such services on the market as well as that the par­
ticipation in court session involves not only the presence of a representative at the 
Court proceedings, but also implementation of all necessary procedural rights and 
duties granted to the plaintiff by the legislation in force.

To support the reasonableness of court costs incurred by the claimant he pre­
sented a Regulation on determining the prices for the services of CJSS "Sanar" upon 
presentation of interests of clients in tax disputes and Report on the performed 
work on Contract No. 024-07/07-TEP'S, including explanations thereto, according 
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to which the cost of the expenditure incurred consists of the following services 
rendered and executed works: participation of a General Legal Adviser -  1 meet­
ing -  5250 RUR, participation of the Head -  4 meetings -  8160 RUR, participation 
of a leading specialist -  3 meetings -  3150 RUR, examination of the appeals -  1190 
RUR, preparation of petition -  1700 RUR, examination and completing of docu­
ments -  50 770 RUR, preparation of objections to petition -  170 RUR, preparation of 
objections to petition -  340 RUR, examination of statement -  170 RUR, examination 
of notification -  340 RUR, mapping of transactions -  510 RUR, examination of rul­
ings -  510 RUR, taxpayer's protection formula in court- 1750 RUR, and total- 74010 
RUR.

Representative of the Interregional Inspection of the Federal Tax Service of 
the RF № 7 in the Saratov region finds that the claimant has not established the 
reasonableness of costs incurred, because of that the claimed to exaction amount of 
legal costs should be reduced.

The Inspectorate considers unfounded the inclusion in legal expenses of ex­
amination of the payment order, help, notification of the twelfth Court of arbitra­
tion, definitions, because the examination was not issued proper documentation, 
had been included in the cost of drafting motions for the admission of documents 
for the case and the taxpayer protection formula in a tax dispute.

The Inspectorate considers unjustified the inclusion in court costs of exami­
nation of the payment order, help, notification of the State Ministry of Internal Af­
fairs, rulings of the twelfth Court of arbitration because the examination was not 
implemented with proper documentation, illegally was included in the costs the 
drafting of petition on the admission of documents for the case and the taxpayer's 
protection formula in a tax dispute.

The duty of the Court to collect expenses for representative's services in­
curred by the person in whose favor was taken a judicial act, from other person 
involved in the case, within reasonable limits, is one of the statutory legal methods 
against unjustified overstatement of representative payment and thus towards the 
realization of the requirement of article 17 (part 3) of the Constitution of the Rus­
sian Federation.

Therefore, according to the legal positions of Constitutional Court of the Rus­
sian Federation, expressed in the ruling of 21.12.2004 No. 454-O part 2 article 110 of 
the Arbitration and Procedural Code of the Russian Federation, in fact, the Court is 
obliged to strike a balance between the rights of persons involved in a case. Deter­
mination of the amount of compensation for representation before the Court was 
provided to the Arbitration Court. The legislator did not impose any restrictions on
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compensation of property expenses for representation interests of a person whose 

right had been violated.
The Court, in determining the reasonable size of representative expenses, 

uses Inland view and is based on an assessment of the evidences submitted by the 
parties. Part 2 of article 110 of APC of the RF provides the Arbitration court the 
right to reduce the amount of exaction in reimbursement of costs on the payment 
of representative services. Implementation of this right by the court is possible only 
if it recognizes those costs as excessive because of the particular circumstances of 
the case.

From the case materials it is seen that Interregional Inspection of Federal Tax 

Service of Russia No. 7 in the Saratov region has lodged an appeal. The appeal was 

adopted by the Twelfth Court of appeals on 10.04.2008 and appointed to hearing 
for 30.04.2008.

On 30.04.2008, at the hearing, deferred for14.05.2008, participated LLC 

"Teploe'nergopribor" - Rubtsov D.V. (Chief of the Economic Security Service, or­
der No. 15-S from30.11.2004).

On 14.05.2008, at the hearing, deferred for 04.06.2008, participated LLC 

"Teploe'nergopribor" - Rubtsov D.V. (Chief of the Economic Security Service, or­
der No. 15-S from30.11.2004), Gusjatnikov K. A. (Chief expert on taxation, order 

No. 06 o/k from12.03.2008), Kizilov V.V. (General Legal Adviser, order No. 1-S 

from 01.10.2003).
On 04.06.2008, at the hearing participated LLC "Teploe'nergopribor" - Rub­

tsov D.V. (Chief of the Economic Security Service, order No. 15-S from 30.11.2004), 

Gusjatnikov K. A. (Chief expert on taxation, order No. 06 o/k from12.03.2008).
Thus, the updated Report wrongly stated that the head of the ESS of CJSS 

"Sanar" Rubtsov D.V. participated in 4 of trials and Chief Expert on Taxation Gus­

jatnikov K.A. -  in 3 trials. Consequently, the court costs are unduly inflated at 3090 
RUR.

However, basing on the workload and time spent by the representative for 
providing LLC «Teploe'nergopribor» legal advice, the preparation of written re­
sponse to appeal applied petitions, the collection and presentation of evidences 
on the case, the Court recognizes to be prudent and justified reimbursement of 
costs for services of the representative in the amount of 20 000RUR. The remaining 
amount seems to the Court as an excessive and unnecessarily high.

Submitted by the inspection evidences on the cost of similar services in the 
region are estimated by the Court as sufficient.



In those circumstances, the Court considers it reasonable to exact from the 
Interregional Inspection of Federal Tax Service of Russia No. 7 in the Saratov region 
legal costs in the amount of 20,000 RUR connected with the participation of the rep­
resentative in the Court of appeals instance in favor of LLC 'Teploe'nergopribor, 
city of Engels.»[27].

Twelfth Arbitration court of appeals having applied resolution on the case of 
August 17, 2009, upheld the ruling of the Arbitration court which set the amount of 
exacted judicial costs in the amount of 20000 RUR [27]. Federal Arbitration Court 
of the Volga district on November 12, 2009, upheld court's decisions of the first two 
instances [27].

In case No. A57- 20221/07 in contrast to case No. A57-20220/07 there has 
been a continuation of consideration of the tax dispute in the cassation instance, 
that's why Arbitration Court increased the size of satisfied requirements of the tax­
payer in part of exaction of judicial costs from the other party by the amount of 
traveling expenses of the representative -  19 712 RUR 80 kopecks [28].The total 
amount of compensated judicial costs in connection with the taxpayer's claims in 
case No. A57-20220/07 amounted to 35 000 RUR, in case No. 20221-A57/07 -54 712 
RUR 80 kopecks.

Low-interest of satisfaction of the stated requirements under judicial costs in 
cases No. A57-20220/07 and No. 20221-A57/07 seems related, first, to the subjec­
tive attitude of judges towards the taxpayer (LLC «Teploe'nergopribor» is a trading 
entity and in the tax dispute it was given a shortcut of an unfair taxpayer), and 
secondly, the lack of arbitration practice in Volga judicial district in part of exaction 
from the tax authority judicial costs which justified by work of representative of the 
taxpayer, who provides protection of interests in court.

As we see it in cases No. A57-20220/07 and No. 20221-A57/07 Arbitration 
court has minimized its argumentation on made court's decisions having deter­
mined in advance the sum of judicial costs allowable to satisfy under the taxpayer's 
application.

As practice shows, the most successful result for a taxpayer took place only in 
respect of a taxpayer who was a producer of dual-use products.

In case No. A57-10622/2009 were protected the interests of an enterprise -  
manufacturer of equipment for the gas industry. Recognized by the court as wrong­
ful the claims of the tax authority were made against an Organization with charge 
of its unfair tax legal relations. After permission of the tax dispute in its favor, the 
taxpayer claimed to exaction of judicial costs from the party, having claimed an 
amount of 491 380 RUR.
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August 26, 2010 Arbitration Court of the Saratov region issued a ruling to 
recover judicial costs from the tax authority in favor of the taxpayer in the amount 
of 440 000 RUR, motivating its decision as follows:

"April 12, 2011 "ELTON" had appealed to Arbitration court with an applica­
tion to collect from the Interregional Inspection of Federal Tax Service of the RF 
No. 7 in the Saratov region court costs in the amount of 491 380 RUR.

According to article 112 of the Arbitration and Procedural Code of the RF is­
sues of judicial costs' distribution are settled by Arbitration court which considers 
the case, in the court's decision, which ends the proceedings on the merits, or in the 
ruling. Mentioned ruling may be appealed.

Court costs are made up of State fee and judicial costs, related to consider­
ation of cases before the Arbitration Court (art. 101 of the Arbitration and Proce­
dural Code of the RF).

In article 106 of the APC of the RF is said that judicial costs associated with 
the proceedings of the Arbitration court include monetary sums payable to experts, 
witnesses, interpreters, costs of examination of evidence at a place, lawyers and 
any other persons providing legal support (representatives), and other expenses 
incurred by persons involved in consideration of the case in the Arbitration court.

Due to parts 1, 2 of article 110 of the APC of the RF court costs incurred by 
those persons who are involved in a case in favor of which was made a court's judg­
ment, are to be collected from a party by the Arbitration court.

Representative costs incurred by the person in whose favor was taken a judi­
cial act, shall be exacted by the Arbitration Court from the other person involved in 
the case, within reasonable limits.

In paragraph 3 of Information Letter of Higher Arbitration Court of the RF 
No 121 of December 05, 2007 "Survey of Court Practice on issues connected with 
distribution among parties court costs for payment of attorney services and another 
persons who act as a representative in arbitration courts" explained that the per­
son requesting compensation for the services of a representative, proofs its size and 
the fact of the payment, the other party may prove its excessiveness.

According to the explanations given in paragraph 20 of the Information Let­
ter of Presidium of Higher Arbitration Court of the RF No. 82 of 13.08.2004 "On 
some issues of application of the Arbitration and Procedural Code of the RF", in 
determining the reasonable limits of costs of representative services may be taken 
into account, in particular: norms of expenditure on business travels vested by le­
gal acts; the cost of budget conscious transport services; time that could be spent 
on providing materials by a qualified specialist; the current situation in the region 
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on the cost of lawyers' services; evidences of statistical bodies on prices in the mar­
ket of legal services; the duration and the complexity of the case.

Presidium of Higher Arbitration Court of the RF in the Information Letter 
No. 82 of 13.08.2004, explained that APC of the RF does not exclude possibility of 
consideration by the Arbitration court an application on allocation of court costs in 
the same case then when it had been filled in after taking of decision by the court 
of the first instance, resolutions of courts of appeals and cassation instances.

On the basis of the provisions of the Constitution of the Russian Federation 
providing everyone the right to defend his or her rights and freedoms by any me­
ans not prohibited by law (art. 45), and guaranteeing everyone the right to receive 
qualified legal assistance (art. 48), every person is free to choose a legal representa­
tive and any restriction in his choice would be conflict with the Constitution of the 
Russian Federation.

This statement is supported by the position of the Constitutional Court of the 
Russian Federation, contained in resolution No. 15- P of 16.07.2004 in which is made 
a conclusion that the realization of the right to judicial protection, along with other 
legal means is supported by the Institute of judicial representatives which provides 
any concerned person with qualified legal assistance (article 48 of the Constitution 
of the Russian Federation), and, in the event of the impossibility of direct (personal) 
participation -  access to justice.

Since organizations are inherently unable to participate directly in proceed­
ings, the cases of organizations in the Arbitration Court are conducted through 
their bodies like leaders or other representatives on their choice (part 4 and part 5 
article 59 and article 61 of the APC of the Russian Federation).

In determining the possibility of indemnification of court costs, the Court 
itself in the light of the materials of the case determines reasonable limits of costs' 
exaction from another person involved in the case, in particular on the basis of an 
assessment of the necessary vested standards, the prevailing market prices, evi­
dences proving expenses.

From the case materials is seen that in support of the stated requirements the 
Organization has provided to the materials of the case the following documents: 
agreement on providing legal services No. 024-11-09 from 03.09.2009, report of 
completed work in the amount of 491 380 RUR, payment order (copy) No.171 from 
17.03.2011 on the payment 241 380 RUR, copy of promissory note No. 0002 to 250 000 
RUR, Act No.4/1 from 11.03.2011, Order No. 2 of CJSS "Sanar" dated 22.01.2009 
on approval of the regulations on the determination of prices for services of an 
Organization, regulation on determination of prices for services of CJSS "Sanar",
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imprest account (copy) No. 00004 from 14.03.2010, traveling certificate w/n for 
TaraskinaM.I. to the city of Kazan, rail tickets for Taraskina M.I. Copies of these 
documents are enclosed to materials of case.

In accordance with article 48 of the Constitution of the RF, everyone has the 
right to receive qualified legal assistance. In connection with the constitutional 
guarantee, the Court at its discretion cannot deprive parties of the arbitration pro­
cess, the right to apply for legal support.

The applicant having applied for assistance, independently decide on the ex­
tent of legal support which should be provided and whom to turn to for assistance.

In view of this norm of law, the Court finds that the taxpayer in accordance 
with the law, given the right to choose the representative of his interests and meth­
ods of his protection.

Within the meaning of article 1 of the Civil Code of the RF, the participants 
of civil legal turnover are free to establish legal relations. In accordance with para­

graph 3 article 1 of the Civil Code of the RF products, services and financial re­

sources move freely throughout the territory of the Russian Federation.
In accordance with paragraph 1 of article 421 of the CC of the RF citizens and 

legal entities are free to conclude a contract.

Under paragraph 4 of article 421 of the CC of the RF terms of a contract are 
defined at the discretion of the parties, unless the content of the conditions pre­

scribed by law or other legal acts. Accordingly, the claimant was entitled to apply 

for legal support and make costs on his own.

The Court established that representatives of CJSS "SANAR" participated in 

proceedings of the case before the Arbitration Court with the consent of the cus­

tomer acquainted with the value of this service.
According to part 1 article 65 of the Arbitration and Procedural Code of the 

RF every person involved in the case, must prove the circumstances on which it 

relied to justify their claims and objections.
Cost of services is set out in "the Regulation on the determination of prices 

for services of CJSS "SANAR" upon presentation of interests of clients in tax dis­

putes and other matters related to the tax area", the fact of payment of the rendered 
service is confirmed by payment order from 17.03.2011 No. 171, promissory note 

No. 0002 from 04.03.2011.
During the proceeding the Court held that in the present case, the tax author­

ity does not deny that the contested costs directly associated with the trial on the 
present case and are necessary to protect the interests of the Organization in court.



The Constitutional Court of the Russian Federation explained in the ruling 
of 21.12.2004 No. 454-O, that the realization of the right to reduce the costs by the 
Court is possible only if it recognizes those costs as excessive because of the par­
ticular circumstances of the c a s e .

Having examined the materials of the case, the Court concluded that pro­
viding of such a service as expertise is a subject matter of the contract No. 024-11-09 
of 03.04.2009 and shall be satisfied.

The Court having examined and evaluated in accordance with the require­
ments of article 71 of the Arbitration and Procedural Code of the RF represented 
by Society evidences of actual incurred costs, being guided by the principle of rea­
sonableness, and taking into account the nature of the dispute, the degree of com­
plexity of the case, considers that the judicial costs for the services provided by 
the representative in the amount of 440 000 RUR are reasonable and sufficiently 
documented" [29].

Percentage of satisfaction of claimed by the tax-payer requirements to exac­
tion judicial costs from a party in case No. A57-10622/09 amounted 89, 5%.

Resolution of the Twelfth Arbitration court of appeals of November 3, 2011 
upheld the mentioned ruling of the Arbitration court of the Saratov region. Deny­
ing the tax authority in the satisfaction of appeals on the ruling of the Arbitration 
Court of the Saratov region, appeals instance has been guided by the following

"The Court of first instance on the basis of the evidence provided by the 
claimant, proceeding from the nature of the dispute and the degree of complexity 
of the case, on the basis of the principle of reasonableness, collected from inspec­
tion in favor of the claimant 54 827,8 RUR.

Claimed requirements of LLC "E 'lton" have been partially satisfied by the 
ruling of the Arbitration court of the Saratov region of August 26, 2011: from the 
Interregional Inspection of Federal Tax Service of the RF No. 7 in the Saratov 
region was exacted court costs in the amount of 440 000 RUR, in the rest part -  
denied ...

As follows from the case materials on April 03, 2009, CJSS "SANAR" (com­
pany) and LLC "E'lton' (client) made an agreement No. 024-11-09 on providing 
legal services (from here onwards -  agreement).

In accordance with paragraph 1.1 of the agreement the subject of this contract 
is the provision of legal support of activity of the client associated with the protec­
tion of client's interests in tax matters in the system of arbitration courts of the RF 
concerning the invalidation of the decision of the Interregional Inspection of Fed­
eral Tax Service of the RF No. 7 in the Saratov region No. 11/31 dated 31.03.2009.
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Under paragraph 4.1, 4.3 of the Agreement the cost of services is determined 
in accordance with the report of completed works and shall be paid not later than 
30 days after the completion of the consideration of the case.

The fact of providing and payment of services is proved by the following 
documents: agreement on providing legal services No. 024-11-09 from 03.04.2009, 
report of completed work in the amount of 491 380 RUR, payment order (copy) 
No.171 from 17.03.2011 on the payment 241 380 RUR, copy of promissory note 
No. 0002 to 250 000 RUR, Act No. 4/1 from 11.03.2011, Order No. 2 of CJSS "Sanar" 
dated 22.01.2009 on approval of the regulations on the determination of prices for 
services of an Organization, regulation on determination of prices for services of 
CJSS "Sanar", imprest account (copy) No. 00004 from 14.03.2010, traveling certifi­
cate w/n for Taraskina M.I. to the city of Kazan, rail tickets for Taraskina M.I., the 
order to sending on mission Taraskina M.I. from 26.02.2010.

The Organization provided to the case materials a detailed report on the work 
performed under the agreement with indication of the rendered service, its volume 
and cost (vol. 17, sheets 112-116).

The Constitutional Court of the Russian Federation showed in the ruling of
21.12.2004 No. 454-O that the Court does not have the right to reduce the amount of 
compensation arbitrarily, especially if the other party does not represent evidences 
of excess of costs exacted from it.

So excessiveness of costs should be proved by the contrary party.
Inspection, claiming that the cost of legal services is excessive, refers to the 

materials' of the case statement on the cost of legal support in the Saratov region, 
pointing to the medium cost of services in the first instance - 21 250 RUR., in the 
second instance - 25 000 RUR. Therefore considers services of a representative in 
the sum of 63 550 RUR as inflated.

However, the tax authority has not taken into consideration that the present 
case took 6 trials in the Court of first instance, in the first consideration of the case, 
4 trials in the Court of the first instance in the retrial, a trial in the Court of appeals 
and one hearing before the Court of Cassation. At all of the proceedings participat­
ed representatives of the Organization, they prepared relevant documents: replies, 
petitions and other documents.

The present case is complicated, lengthy, requiring highly skilled specialists 
providing legal support to the Organization; that is why the trials involved Deputy 
Director of CJSS "SANAR" and General Legal Adviser of this Society.

Argument of inspection on unfounded participation in the court proceedings 
of two representatives of the Organization could not be accepted by the court of 
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appeals, since participation in the delicate case of several competent employees to 
ensure that the case materials will be considered in full is a right of a party of the 
process.

The court of appeals also cannot accept the argument of the inspection about 
that the Organization has inflated costs for completing the evidence base in the 

present case, since the same documents have been presented by the Organization in 
court several times, and has been implemented the legal expertise of the documents 

submitted by the tax authority.
In accordance with article 65 of the APC of the RF every person involved in 

case, must prove the circumstances on which it relied to justify their claims and 

objections.
Preparation and submission to the Court of documents in support of the posi­

tion in the case, is a duty of the party.

Because the court enclosed to materials of the case the documents provided 
by the Organization, therefore, the Court considered them relevant and necessary 

for the proper settlement of the dispute.

Legal expertise of documents submitted by the tax authority, including the 
contested decision is directly linked to the preparation of the claim to the Court, the 
proceedings before the Court and the formation by the Organization of legal posi­

tion on the case.
Thus, the tax authority has not provided evidence of excess exaction of court 

costs collected by the Court of the first instance in favor of the Organization.

Also cannot be accepted by the court of appeals the argument of tax authori­
ties and the Management that the bill could not constitute a means of payment of 

court costs incurred for the payment of representative services.
According to article 142 of the Civil Code of the Russian Federation a security 

is a document evidencing property rights with compliance with the established 
form and obligatory requisites, the exercise and transfer of these rights are only 
possible if his presentation.

One of the types of securities is a promissory note (article 143 of the Civil 
Code of the Russian Federation).

Promissory bills circulation is regulated by law and regulation on simple 
promissory and transferred promissory bill promulgated by Resolution of CEC 
(Central Executive Committee, CzIK in Russian) and PCC (Public Commissioner 
Council, SNK in Russian) of the USSR No. 104/1341 of 07.08.1937 (further -  Provi­
sion on simple promissory and transferred promissory bill).
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As indicated above, the amount of 250 000 RUR for legal services was paid 
by the claimant of CJSS "SANAR" through promissory note THE' (trade house 
"E'lton") No. 0002 from 04.03.2011 (vol. 17, sheet 110). The claimant submitted to 
the Court the act of acceptance-transfer of a promissory note of 07.03.2011, accord­
ing to which LLC "E'lton" transferred to, and CJSC "SANAR" adopted for legal 
services under agreement No. 024-11-09 from 03.04.2009, promissory note of LLC 
"TH "Elton" THE' No. 0002 from 04.03.2011 (vol. 17, sheet of the case 141).

Arguments of the Management that the Promissory Bill has a defect of form, 
as a condition of payment is not met, as well as that the Bill has not been paid, are 
untenable.

Promissory note THE' No. 0002 from 04.03.2011, contains information on the 
term of payment-upon presentation.

In accordance with articles 34, 77 of the Provision a promissory note payable 
on presentation is should be paid upon presentation. This Bill must be presented 
for payment within one year from the date of its writing, if that period has not been 
changed by the promisor or endorsers.

Thus, a year for payment of the promissory note at the time of consideration 
of dispute has not expired.

On the basis of the provisions of the Constitution of the Russian Federation 
which provide everyone the right to defend his or her rights and freedoms by any 
means not prohibited by law (art. 45), and guaranteeing everyone the right to re­
ceive qualified legal assistance (art. 48), every person is free to choose a legal rep­
resentative and any restriction in his choice would be conflict with the Constitu­
tion of the Russian Federation. This statement is supported by the resolution of the 
Constitutional Court of the Russian Federation of 16.07.2004 in which is made a 
conclusion that the realization of the right to judicial protection, along with other 
legal means is supported by the Institute of judicial representatives which provides 
any concerned person with qualified legal assistance (article 48 of the Constitution 
of the Russian Federation), and, in the event of the impossibility of direct (personal) 
participation -  access to justice.

The Court of appeals examined and assessed all the circumstances of this 
issue, namely: the time that could be spent on providing materials by a qualified 
specialist; the current situation in the region on the cost of lawyers' services; the 
duration and the complexity of the case, that allows to consider the amount of 
the judicial costs exacted by the Court of the first instance as reasonable and justi­
fied under articles 65, 71 of the Arbitration and Procedural Code of the Russian 
Federation



The Judicial Chamber is of the view that the ruling taken by the court of the 
first instance is lawful and there are no grounds for its cancelling or amendment. 
Appeals of Inspection should not be satisfied" [30].

In the decision of the appeals instance on the case No. A57-10622/2009 as op­
posed to considered earlier court's judgment for the first time had been shown that:

-excessive costs must be proved by the other party;
-the taxpayer shall have the discretion to determine the required number of 

representatives to participate in the case;
-It is quite possible to submit the same documents in different stages of the 

process, and because the documents submitted by the taxpayer, attached to the 
case materials, therefore, the Court considered them relevant and necessary for the 
proper settlement of the dispute.

Attempts of the tax authority to derail the Arbitration Court away from the 
subject of the dispute by stating that the promissory note could not constitute a 
means of payment of court costs incurred for payment of the services of a represen­
tative, that the bill has defects of forming and also (once again) about non-confor­
mity to legal services of a representative the service on examination documents of 
the tax authority, failed in the appeals instance

Despite the fact that the sum of the judicial cost has already been collected 
from the tax authority and the first cassation appeal has been returned by the arbi­
tration court, the tax authority seeks for consideration by the cassation instance of 
the arbitration court review of court decisions on exaction of judicial costs.

We believe that there is a possibility of a decision by the Court of higher in­
stance on reducing the amount of costs exacted from a party, in view of the fact that 
due to illegal actions and decisions of tax authorities in the first place is suffering 
budget, because there were still in practice no cases of recourse implementation 
against specific offenders whose actions resulted in damage to the budget. Howev­
er, giving a court's judgment which changes the amount of judicial costs identified 
in the first two instances of the arbitration court is problematic in view of the sub­
stantiation of these acts and their compliance with established practice, including 
in the Federal Arbitration Court of the Volga district.

Nevertheless, as practice has shown, there have been only cases when judi­
cial instances of the Court of arbitration lower judicial costs for the exaction from 
the tax authorities.

The next case of the arbitration practice of CJSS "Sanar" is connected with the 
protection of interests of an Organization implementing services in real estate area. 
In case No.A57-10621/2009 the taxpayer has claimed to exaction from the tax body
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judicial costs in the amount of 115 049 RUR. On July 26, 2011 having considered 
documents and having listened to the arguments of the parties, the Arbitration 
court of the Saratov region took a motivated act to meet in full the claimed require­
ments of the taxpayer. Extract from court's judgment contains the necessary justifi­
cations which prove its legitimacy:

"Having considered the application of the Organization upon exaction legal 
costs for the services of a representative at the amount of 115 049 RUR for the con­
duct of the case in the Court of arbitration, the Court considers it should be satisfied 
in the light of the following factors.

In accordance with article 106 of the APC of the RF judicial costs associated 
with the proceedings of the Arbitration court include monetary sums payable to 
experts, witnesses, interpreters, costs of examination of evidence at a place, law­
yers and any other persons providing legal support (representatives), and other 
expenses incurred by persons involved in consideration of the case in the Arbitra­
tion court.

Parts 1, 2 of article 110 of the Arbitration and Procedural Code of the RF pro­
vides that court costs incurred by those persons, who are involved in a case in fa ­
vor of which was made a court's judgment, are to be collected from a party by the 
Arbitration court.

Expenses incurred for payment of the representative of a person in favor 
of who was taken a court's judgment, should be exacted by the Arbitration Court 
from the other person involved in the case, within reasonable limits.

In accordance with article 112 of the Arbitration and Procedural Code of the 
Russian Federation, the questions of distribution of costs are settled by arbitration 
court considering the case in the court's judgment, which ends the proceedings on 
the merits, or in the definition.

From paragraph 20 of the Information Letter of Presidium of Higher Arbitra­
tion Court of the RF No. 82 of 13.08.04 "On some issues of application of the Arbi­
tration and Procedural Code of the RF" follows that in determining the reasonable 
limits of costs of representative services may be taken into account, in particular: 
norms of expenditure on business travels vested by legal acts; the cost of budget 
conscious transport services; time that could be spent on providing materials by a 
qualified specialist; the current situation in the region on the cost of lawyers' ser­
vices; evidences of statistical bodies on prices in the market of legal services; the 
duration and the complexity of the case.

Since the basis for allocation of court costs is grounded on the principle of its 
compensation to the right party in the dispute from the wrong one, so the cost of



payment of representative legal support service when considering the above state­
ment should be recovered from the person involved in the case, which is declared 
by a court as wrong.

According to article 65 of the APC of the RF the evidences proving the reason­
ableness of costs for payment of representative services should be submitted by a 
party that requires compensation of mentioned costs.

Filing in the Arbitration court the requirement on exaction court costs for 
payment of representative's services the organization submitted an agreement on 
providing legal services No. 024-08-09 of 01.04.2009 made between CJSS "SANAR" 
hereinafter referred to as company and LLC "Signal-Nedvizhimost'" hereinafter 
referred to as client, also during consideration of the case was submitted a letter 
in connection with a mistake in the essential elements of the power of attorney. 
From the terms of the said Agreement follows that the subject of this contract is 
the provision of legal support of the client's activity related to the protection of 
client's interests in tax matters in the system of arbitration courts of the Russian 
Federation concerning the recognition as invalid of decision of the Interregional 
Inspection of Federal Tax Service of the RF No. 7 in the Saratov region no. 11/26 
of 31.03.2009.

Paragraphs 1.2. of the Agreement stipulates that the object of this contract 
is the legal expertise of the non-normative acts of tax authorities, drawing up and 
filing of a statement on recognizing the decision of the Interregional Inspection of 
Federal Tax Service of the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009 as 
annulled, drafting and filing of a statement on security of claim, the evidence base 
of a client, client-side participation in court hearings, etc.

Paragraph 4.1 of this Agreement defines that the price of the services is deter­
mined in accordance with the report on works performed.

According to part 1 of article 65 of the Arbitration and Procedural Code of the 
Russian Federation, each person involved in the case, shall prove circumstances to 
which he refers as the basis of their claims and objections.

The applicant required recovering costs incurred for the services of represen­
tatives, and he had to prove the fact of implementation of these payments.

The other party has the right to declare excessiveness of required amount and 
justify a reasonable size of the costs incurred by the claimant in respect of the ap­
propriate category of cases with evaluation, in particular the volume and complex­
ity of work performed by the representative, time that could be spent on providing 
materials by qualified specialist, the duration of the case, the cost of lawyers pay­
ment for similar cases.
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At the same time the party claiming for compensation has the right to provi­
de justification and proof refuting the arguments of the other side about excessive­
ness of costs.

Evidence of the reasonableness of the cost for the representative services must 
be presented by a party which claims for compensation of these costs (article 65 of 
the Code).

According to paragraph 3 of Information Letter of Higher Arbitration Court 
of the RF No 121 of December 05, 2007 "Survey of Court Practice on issues con­
nected with distribution among parties court costs for payment of attorney services 
and another persons who act as a representative in arbitration courts":

The person requesting compensation for the services of a representative 
proofs its size and the fact of the payment, the other party may prove its excessive­
ness. However, if the sum of the claimed requirement clearly exceeds reasonable 
limits and the other party had no objection to its excessiveness, the Court, in the 
absence of evidences of the reasonableness of the costs submitted by the applicant, 
in accordance with part 2 of article 110 of the APC of the RF shall compensate such 
expenses in reasonable, in his view, limits".

In support of the asserted claims the Organization submitted Agreement No. 
024-08-09 on legal services from 01.04.2009, report on the executed works (services) 
under the contract No. 024-08-09 of April 01, 2009, under case No. A57-10621/2009 
in three instances in Arbitration court of the Saratov region and Volga district Fed­
eral Arbitration Court, act No. 1/1 of February 24, 2011, from which it follows that 
the CJSS "SANAR" provided LLC "Signal-Nedvizhimost'" services under Agree­
ment No. 024-08-09 of April 01, 2009, in case No. A57-10621/2009in three instances 
in Arbitration courts of the Saratov region and Volga district Federal Arbitration 
Court at the amount 121749 RUR. The Act contains a reference that services imple­
mented in full and on time, the customer does not have claims for amount of work, 
quality, time-bound of providing services.

After reviewing the above documents the Court concluded that the require­
ment of exaction of court costs amounting to 115 049 RUR shall be satisfied, because 
this amount meets the requirements of validity and reasonableness.

The sum of 115 049 RUR according to the report of completed works (ren­
dered services) under the contract No. 024-08-09 of April 01, 2009, in case No. A57- 
10621/2009 in three instances in Arbitration courts of the Saratov region and Volga 
district Federal Arbitration Court consist from: participation of the Deputy Direc­
tor of the CJSS "Sanar" in judicial proceedings on the application for appeal of the 
decision of the Interregional Inspection of Federal Tax Service of the RF No. 7 in 
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the Saratov region No. 11/26 of 31.03.2009 (4 sessions: 22.07.09, 20.08.09, 06.10.09, 
27.10.09), participation of the general legal adviser of CJSS "SANAR" in court ses­
sions (9 sessions: 22.07.09, 20.08.09, 06.10.09, 27.10.09, 24.11.09, 06.05.10, 31.05.10, 
16.06.10, 22.06.10), examination of the decision of the Interregional Inspection of 
Federal Tax Service of the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009, 
preparation of the statement to the Arbitration court for appeal of the decision of 
the Interregional Inspection of Federal Tax Service of the RF No. 7 in the Saratov 
region No. 11/26 of 31.03.2009; preparation of the statement for acceptance of se­
curity measures; completing documents (evidences on the case, contract of work 
and labor, budget); examination of the reply of the tax authority from 22.07.2009; 
examination of supplements to the reply from 30.07.2009; preparation of object­
ions to the reply; compilation of comments on the case; completing of documents 
(evidences on the case) of declaration, payment documents; examination of com­
ments; examination of objections on the case; compilation of comments on the case; 
examination of additions to the reply; examination comments on the case; complet­
ing documents (evidences on the case) of lease agreement, payment documents, 
acts of transfer of property; preparation of a petition of examination appointment 
on the case; examination of petition on the case; expertise of an expert conclusion; 
examination of comments on the case; examination of replies on the case; prepara­
tion objections to the reply on the case; examination of additions to the reply; com­
pilation of additional comments on the case; completing documents (evidences on 
the case) of transaction log, payment documents, acts of reconciliation; compilation 
of statement on specification of requirements of claim; examination of appeals on 
the case; examination of the reply on the case of the Management of the Federal 
Tax Service; compilation of reply to appeals; examination of cassation appeal on the 
case; compilation of reply to cassation appeal.

Within the framework of the session was found that some of the documents 
(copies), which had been submitted during the examination, were doubled, there­
fore, the tax authority stated that requirements of exaction costs for the services of 
"completing documents" in the part of resubmitted documents are unjustified.

In this part of the objections, the Court appointed mutual check of resubmit­
ted documents, as a result of which was signed a bilateral Act (vol. 8, sheet of the 
case 151).

As a result of matching there is no dispute on resubmitted documents among 
the participants of the process, and the complainant commensurately reduced the 
amount of the claimed costs, asked the Court to collect expenses amounting to 115
049 RUR.
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The Court considering the argument of the tax authority on excessiveness of 
stated costs considers that in the mentioned case this argument cannot be accepted 
by court because the claimed amount of costs for rendered services of a representa­
tive in the amount of 115 049 RUR for the conduct of the case in court on the case 
of recognizing the decision of the Interregional Inspection of Federal Tax Service of 
the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009 as annulled in part of ad­
ditional taxation: tax on profit in the amount of 2 599 604 RUR and sums of penalty 
and fine for untimely payment of the amounts of tax on profit, property tax in the 
amount of 133 361 RUR and sums of penalty and fine for untimely payment of the 
amounts of tax on property, is not excessive in light of the following factors.

So the tax authority, declaring excessiveness of the claimed costs, refers to 
the fact that in proceedings on 22.07.09, 20.08.09, 06.10.09, 27.10.09 participated two 
representatives of the taxpayer, what in the tax body opinion is not acceptable. 
Meanwhile, the Court takes into account the taxpayer's arguments that the trial, in 
which he incurred court costs, has been considered issues that require knowledge 
of the tax law; to prepare for trial there was needs to study and examine a large 
number of documents, which, in turn, resulted in the need for the participation 
of two representatives. The possibility of engaging in proceedings several repre­
sentatives and exaction of legal costs to pay for their services is confirmed by the 
information letter of the Presidium of the Higher Arbitration Court of the Russian 
Federation from 05.12.2007 No. 121. Paragraph 9 of the letter states that the costs 
fo r payment of two representatives shall be collected in full.

In the present case, the Court does not accept the arguments of the tax author­
ity of excess, and the argument that CJSS "Sanar" is the sole executive body and 
therefore does not have the legal authority to enter into a contract with the appli­
cant, because this argument is not confirmed and is not based on the rule of law.

The claimant also submitted data on the average market price of legal servic­
es in the city of Saratov, whereby the average initial market value of legal services 
in the city of Saratov on tax disputes is not less than 40 000 RUR fo r the conduct 
of a case only in Court of one instance.

As set out in the decision of Presidium of the Higher Arbitration Court of 
the Russian Federation No. 18118/07 of 20.05.2008, the realization of the right to 
reduce the sum of costs by the Court is possible only if it recognizes those costs as 
excessive because of the particular circumstances of the case.

Since the basis for allocation of court costs is grounded on the principle of its 
compensation to the right party in the dispute by the wrong one, so the cost of pay­
ment of representative legal support service when considering the above statement 
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should be recovered from the person involved in the case, which is declared by a 
court as wrong.

Part 2 of article 110 of the APC of the RF provides the Arbitration court the 
right to reduce the exacted amount of costs collected for compensation payment of 
representative services.

Since the realization of this right by the Court is only possible if it recog­
nizes those costs as excessive because of the particular circumstances of the case, 
and as has been repeatedly pointed out by the Constitutional Court of the Rus­
sian Federation the Court must establish the conditions under which will be re­
spected the necessary balance of procedural rights and obligations of the parties, 
this norm cannot be regarded as violating the constitutional rights and freedoms 
of the applicant.

The duty of the Court to collect expenses for representative's services in­
curred by the person in whose favor was taken a judicial act, from the other person 
involved in the case, within reasonable limits, is one of the statutory legal methods 
against unjustified overstatement of representative payment and thus towards the 
realization of the requirement of article 17 (part 3) of the Constitution of the Russian 
Federation. That is why in part 2 of article 110 of the APC of the Russian Federation 
is said that it is an essential responsibility of the Court to strike a balance between 
the rights of persons involved in a case.

The Court recognizes the fact of providing legal services, because from the 
materials of the case follows that in the Arbitration Court of the Saratov region on 
case No. 10621-A57/2019 on the statement of recognizing the decision of the Inter­
regional Inspection of Federal Tax Service of the RF No. 7 in the Saratov region No. 
11/26 of 31.03.2009 as annulled in part of additional taxation: tax on profit in the 
amount of 2 599 604 RUR and sums of penalty and fine for untimely payment of 
the amounts of tax on profit, property tax in the amount of 133 361 RUR and sums 
of penalty and fine for untimely payment of the amounts of tax on property were 
held trials in the Court of the first instance, Court of appeals, Court of cassation 
instance. In these court proceedings participated representatives of the applicant - 
Taraskina M.I., Rubtsov D.V.

Thus, in considering application for exaction of court costs, the Court found 
that the actual payment of the provided legal services is confirmed documentary in 
the case materials.

The Court, in considering the questions of proportionality and reasonable­
ness of legal costs for payment the services of a representative, which are subject of 
exaction, comes to the following.
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The reasonableness of the limit of judicial costs for compensation of payment 
for representative services, requirement which is explicitly vested in article 110 of 
the Arbitration and Procedural Code of the Russian Federation, is an assessment 
category.

On the basis of the provisions of the Constitution of the Russian Federation 
which provide everyone the right to defend his or her rights and freedoms by any 
means not prohibited by law (art. 45), and guaranteeing everyone the right to re­
ceive qualified legal assistance (art. 48), every person is free to choose a legal repre­
sentative and any restriction in his choice would be conflict with the Constitution 
of the Russian Federation.

This statement is supported by the resolution of the Constitutional Court of 
the Russian Federation No. 15 of 16.07.2004 in which is made a conclusion that the 
realization of the right to judicial protection, along with other legal means is sup­
ported by the Institute of judicial representatives which provides any concerned 
person with qualified legal assistance (article 48 of the Constitution of the Russian 
Federation), and, in the event of the impossibility of direct (personal) participation
-  access to justice.

According to paragraph 20 of the Information Letter of Presidium of Higher 
Arbitration Court of the RF No. 82 of 13.08.2004 "On some issues of application of 
the Arbitration and Procedural Code of the RF", evidences of the reasonableness of 
the costs for payment representative services must be submitted by a party claim­
ing for compensation of these costs.

Exaction of costs for payment of representative services within reasonable 
limits is referred by procedural law to the competence of the arbitration court and 
is aimed at curbing the abuse of right and preventing exaction of amounts dispro­
portionate to the breached right.

In accordance with resolution of Presidium of Higher Arbitration Court of the 
RF No. 12088/05 of 07.02.2006 and according to the practice of arbitration courts of 
the Russian Federation while determination the reasonable limits of cost for pay­
ment representative services and reasonableness of these costs the following shall 
be taken into account: relevance of costs to the case; the volume and complexity of 
work performed; norms of expenses for business travels stipulated by legal acts; the 
cost of budget conscious transport services; the time that could be spent by qualified 
specialist to provide materials; the current situation in the region on the cost of simi­
lar services taking into account the qualification of persons rendering these services; 
evidences of statistical bodies on prices in the market of legal services; the duration 
of the case; other circumstances, proving of the reasonableness of the costs.



According to the legal positions of Constitutional Court of the Russian Fed­
eration, expressed in the ruling of 21.12.2004 No. 454-O, part 2 of article 110 of the 
Arbitration and Procedural Code of the Russian Federation grants the Arbitration 
court the right to reduce the sum exacted for compensation of appropriate costs for 
payment of representative services. Since the realization of this right by the Court 
is only possible if it recognizes those costs as excessive because of the particular 
circumstances of the case, and as has been repeatedly pointed out by the Consti­
tutional Court of the Russian Federation the Court must establish the conditions 
under which will be respected the necessary balance of procedural rights and obli­
gations of the parties, this norm cannot be regarded as violating the constitutional 
rights and freedoms of the applicant

In addition, the duty of the Court to collect expenses for representative's ser­
vices incurred by the person in whose favor was taken a judicial act, from the other 

person involved in the case, within reasonable limits, is one of the statutory legal 

methods against unjustified overstatement of representative payment and thus to­

wards the realization of the requirement of article 17 (part 3) of the Constitution of 

the Russian Federation.
That is why in part 2 of article 110 of the APC of the Russian Federation it is 

essentially said about the duty of the Court to strike a balance between the rights of 
persons involved in a case.

In this case, the Court takes into account the persons participating in the case, 
the time that could be spent by qualified specialist to provide materials, the current 
situation in the region on the cost of similar services taking into account the qualifi­

cation of persons rendering these services, evidences of statistical bodies on prices 
in the market of legal services, duration of the case, judicial practice on the similar 

category of cases, and that the case is significant, difficult in volume and subject of 

proof, it finds the amount of 115 049 RUR as satisfying the criterion of reasonable­
ness.

Expenses incurred by a person involved in a case, shall be compensated, if 

they meet the criteria laid down in article 106 of the Arbitration and Procedural 
Code of the Russian Federation, that is, associated with the proceedings of a case 
in the Arbitration court.

Under parts 1, 2 of article 110 of the Arbitration and Procedural Code of the 
Russian Federation has been established that court costs incurred by a person in 

whose favor was adopted a court's judgment, shall be exacted by the Arbitration 

Court from the other party involved in the case.
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Thus, the Arbitration court considers that the Interregional Inspection of Fed­
eral Tax Service of the RF No. 7 in the Saratov region must compensate to LLC 
"Signal-Nedvizhimost'" court costs incurred in connection with the consideration 
of the case No. A57-10621/2009 - at the rate of 115 049 RUR."[31].

Despite the fact that the motivation part of the ruling contains duplicates in 
part of references to applicable norms of law and judicial practice, judicial act is 
welcomed in parts of its content, which shows that for the Arbitration Court of the 
Saratov region is no longer a new and unusual detailed layout and composition of 
services of a representative who protects the interests of the taxpayer in court. The 
process of distribution of court costs demanded by the taxpayer from the tax au­
thority, became commonplace.

By the resolution of appeals instance of October 20, 2011 the mentioned rul­
ing of the Arbitration court of the Saratov region was upheld. Issuing court's judg­
ment on the complaint of the tax authority, the appeals instance has explained its 
rejection to meet an appeal as follows:

"Having heard the representatives of the Organization and tax authorities, 
having discussed arguments of the appeal and replies on the appeal, having ex­
amined the materials of the case, the court of appeals finds no reason to cancel the 
ruling of Court of the first instance and satisfaction of the appeal...

On April 01, 2009, between CJSS "SANAR" and LLC "Signal-Nedvizhimost'" 
was made a contract No. 024-08-09 on the provision of legal services, from which it 
follows that the CJSS "SANAR" provides the Organization services on legal sup­
port of activity (actions) of the client related to the protection of client's interests in 
tax matters in the system of arbitration courts of the Russian Federation on the case 
of recognition as invalid of the decision of the Interregional Inspection of Federal 
Tax Service of the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009.

According to paragraph 1.2. of the Agreement the objective of this treaty is 
providing the legal expertise of the non-legislative acts of tax authorities, draw­
ing up and filing of statement on recognizing the decision of the Interregional In­
spection of Federal Tax Service of the RF No. 7 in the Saratov region No. 11/26 of
31.03.2009 as annulled, drafting and filing of the statement on security for a claim, 
preparation of the client's evidence base, participation in court hearings from the 
side of the client, etc.

In accordance with paragraph 4.1 of the Agreement the cost of services is de­
termined in accordance with the report on the work performed by CJSS "SANAR" 
after the end of the consideration of the case in Federal Arbitration Court of the 
Volga district.



According to the report on the performed works (rendered services) on the 
agreement No. 024-08-09 of April 01, 2009, the value of services rendered is 121 749 
RUR.

For providing services on the Agreement LLC "Signal-Nedvizhimost'" trans­
ferred 121 749 RUR to the bank account of CJSS "SANAR", as confirmed by pay­
ment order No. 110 dated March 01,2011.

Enumerated circumstances on March 4, 2011 encouraged LLC "Signal-Ned- 
vizhimost'" to file to the Arbitration court of the Saratov region with a statement 
on exaction from the Interregional Inspection of Federal Tax Service of the RF 
No. 7 in the Saratov region court costs incurred in connection with the consider­
ation of the case No. A57-10621/2009.

By the ruling of the Arbitration court of the Saratov region of July 26, 2011 in 
favor of LLC "Signal-Nedvizhimost'" from the Interregional Inspection of Federal 
Tax Service of the RF No. 7 in the Saratov region were exacted court costs incurred 
in connection with the consideration of the case No. A57-10621/2009 in the amount 
of 115 049 RUR.

The Court of first instance meeting the stated requirements of the organiza­
tion and exacting from the tax authority court costs amounting to 115 049 RUR, has 
based on that this amount meets the requirements of validity and reasonableness.

In accordance with article 106 of the APC of the RF judicial costs associated 
with the proceedings of the Arbitration court include monetary sums payable to 
experts, witnesses, interpreters, costs of examination of evidence at a place, law­
yers and any other persons providing legal support (representatives), and other 
expenses incurred by persons involved in consideration of the case in the Arbitra­
tion court.

Parts 1, 2 of article 110 of the Arbitration and Procedural Code of the RF pro­
vides that court costs incurred by those persons, who are involved in a case in fa­
vor of which was made a court's judgment, are to be collected from a party by the 
Arbitration court.

Expenses incurred for payment of the representative of a person in favor of 
who was taken a court's judgment, should be exacted by the Arbitration Court 
from the other person involved in the case, within reasonable limits.

In paragraph 3 of Information Letter of Higher Arbitration Court of the RF 
No 121 of December 05, 2007 "Survey of Court Practice on issues connected with 
distribution among parties court costs for payment of attorney services and another 
persons who act as a representative in arbitration courts" explained that the person 
requesting compensation fo r payment of the representative services, should prove
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its size and the fact of the payment, the other party may prove its excessiveness.
Agreement between CJSS "SANAR" and LLC "Signal-Nedvizhimost'" was 

made on legal support of activity (actions) of the client related to the protection by 
the client his interests in tax legal relations in the system of arbitration courts of the 
Russian Federation on the case of recognition as invalid of the decision of the Inter­
regional Inspection of Federal Tax Service of the RF No. 7 in the Saratov region no. 
11/26 of 31.03.2009, including representation of client's interests in court proceed­

ings.
The fact of providing representative services in accordance with the consid­

ered agreement has been established. Representation of interests of the trustee in 
trials in the Court of the first instance is not contested by the tax authority. Acting 
under a power of attorney Rubtsov D.V. and Taraskina M.I. represented the inter­
est of trustee -  LLC "Signal-Nedvizhimost'" in the proceedings on the present case, 
that is affirmed by the trial protocols and judicial acts adopted by the Court of the 
first instance. The argument of the complainant of appeal on that the Court of the 
first instance wrongly collected court costs related to participation in court hearings 
Rubtsov D.V., the court of appeals rejects.

Court of the first instance rightly pointed out that in the course of the trial in 
respect of which were incurred court costs, has been considered issues that require 
knowledge of the tax law; to prepare for proceedings there was need to study and 
examine a large number of documents, which, in turn, resulted in the need for the 
participation of two representatives. The fact that Rubtsov D.V. did not attend the 
court proceedings does not show that he was not involved in the study of norma­
tive and documental databases, in the formation of the taxpayer's position on the 
present case, as well as in the preparation of the objections to the tax authorities' 
replies and to appeal and cassational appeal.

The actual payment by LLC "Signal-Nedvizhimost'" of rendered legal ser­
vices is documented and not challenged by the tax authority.

From paragraph 20 of the Information Letter of Presidium of Higher Arbitra­
tion Court of the RF No. 82 of 13.08.04 "On some issues of application of the Arbi­
tration and Procedural Code of the RF", follows that in determining the reasonable 
limits of costs of representative services may be taken into account, in particular: 
norms of expenditure on business travels vested by legal acts; the cost of budget 
conscious transport services; time that could be spent on providing materials by a 
qualified specialist; the current situation in the region on the cost of lawyers' ser­
vices; evidences of statistical bodies on prices in the market of legal services; the 
duration and the complexity of the case.



The sum of stated court cost in the amount of 115 049 RUR under the report 
of performed works (rendered services) under the contract No. 024-08-09 of April
01, 2009, on the case No. A57-10621/2009 consists including from: participation 
of the Deputy Director of the CJSS "Sanar" in judicial proceedings on the appli­
cation for appeal of the decision of the Interregional Inspection of Federal Tax 
Service of the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009 (4 sessions:
22.07.09, 20.08.09, 06.10.09, 27.10.09), participation of the general legal adviser of 
CJSS "SANAR" in court sessions (9 sessions: 22.07.09, 20.08.09, 06.10.09, 27.10.09,
24.11.09, 06.05.10, 31.05.10, 16.06.10, 22.06.10), examination of the decision of the 
Interregional Inspection of Federal Tax Service of the RF No. 7 in the Saratov 
region No. 11/26 of 31.03.2009, preparation of the statement to the Arbitration 
court for appeal of the decision of the Interregional Inspection of Federal Tax 
Service of the RF No. 7 in the Saratov region No. 11/26 of 31.03.2009; prepara­
tion of the statement for acceptance of security measures; completing documents 
(evidences on the case, contract of work and labor, budget); examination of the 
reply of the tax authority from 22.07.2009; examination of supplements to the 
reply from 30.07.2009; preparation of objections to the reply; compilation of com­
ments on the case; completing of documents (evidences on the case) of declara­
tion, payment documents; examination of comments; examination of objections 
on the case; compilation of comments on the case; examination of additions to 
the reply; examination comments on the case; completing documents (evidences 
on the case) of lease agreement, payment documents, acts of transfer of property; 
preparation of a petition of examination appointment on the case; examination 
of petition on the case; expertise of an expert conclusion; examination of com­
ments on the case; examination of replies on the case; preparation objections to 
the reply on the case; examination of additions to the reply; compilation of ad­
ditional comments on the case; completing documents (evidences on the case) of 
transaction log, payment documents, acts of reconciliation; compilation of state­
ment on specification of requirements of claim; examination of appeals on the 
case; examination of the reply on the case of the Management of the Federal Tax 
Service; compilation of reply to appeals; examination of cassation appeal on the 
case; compilation of reply to cassation appeal.

The claimant of appeal believes that the exaction of the costs associated with 
completing of documents is unjustified because manning of documents is a techni­
cal work that does not apply to services of legal support which require legal quali­
fications.

The court of appeals instance rejects these arguments.
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As can be seen from paragraph 1.2 of paragraph 1 of the Agreement on pro­
viding legal services No. 024-02 from 01.10.2006, the objective of this contract in­
clude the preparation of the evidence base.

Services on manning documents were provided within the framework of the 
considered case in the first instance and directly relate to the preparation of evi­
dence base, preparing statement on contesting the decision of the tax authority, 
preparation of petitions, responses, which were compiled within the framework of 
the case.

Specialization and qualifications of the executor is not a criterion for the at­
tribution of costs to the court costs, so as by virtue of article 106 of the APC of the 
RF judicial costs are any costs if they are involved in the consideration of the case 
in court.

This legal position is reflected in resolution of the Federal Arbitration Court 
of the Volga district from June 24, 2010 on the case No. A57-13542/2006 and in 
decision of the Twelfth of the Arbitration Court of appeals from September 03, 2010 
on the same case.

The applicant of the appeal also disagrees with the exaction as part of court 
costs related to the examination of documents.

However, the provision of this service is the subject of the contract No. 024­
08-09 of April 01, 2009, and purpose of the agreement is a legal expertise of the non- 
normative legal acts of the tax authority.

Legal examination of the decision of the tax authority is directly related to 
the case, since the legal analysis of this non-normative legal act is needed to deter­
mine the feasibility and the need of application with a statement of its disputing 
to the Court of the first instance. Legal examination of other documents, received 
from the tax authorities, was carried out within the framework of the consider­
ation of the case and is associated with a developing of position on the case and 
further actions.

The result of legal expertise, which is essentially an intellectual activity of 
the Executor o f services, became drawn up statements, objections and responses of 
the taxpayer.

The claim that the tax authority was unreasonably ordered to compensate 
costs in the amount of 1000 RUR for examination of response of the Manage­
ment of the Federal Tax Service of Saratov region, is rejected by the court of 
appeals.

LLC "Signal-Nedvizhimost'" has requested to the Arbitration court with a 
statement on contesting the decision of the Interregional Inspection of Federal Tax 
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Service of the RF No. 7 in the Saratov region. The adoption of court decision on the 
invalidity of the shown non-normative legal act of tax body as not conforming the 
provisions of the Tax Code of the RF and violating the rights and legal interests of 
taxpayers is confirmed with a circumstance that the Organization reasonably filed 
a statement to the Arbitration court. Also the Organization incurred certain court 
costs, including connected with legal expertise of response of the Management, that 
was a consequence from adoption of unlawful decision by the Interregional Inspec­
tion of Federal Tax Service of the RF No. 7 in the Saratov region and, therefore, the 
Court of the first instance rightly exacted these court costs from inspection.

According to part 2 of article 110 of the Arbitration and Procedural Code of 
the Russian Federation the costs for payment representative services incurred by 
a person in whose favor was adopted a court's judgment, shall be exacted by the 
Court from the other party involved in the case, within reasonable limits.

Reasonableness of limits of judicial costs fo r compensation of expenses for  
payment of representative services, the requirement of which is expressly estab­
lished in article 110 of the APC of the RF, it is an evaluation category and is ap­
plied on the discretion of the Court, coupled with the evidences gathered on the 
case.

According to paragraph 20 of the Information Letter of Presidium of Higher 
Arbitration Court of the RF No. 82 of 13.08.2004 "On some issues of application 
of the Arbitration and Procedural Code of the RF", in determining the reasonable 
limits of costs for payment of representative services may be taken into account, 
in particular: norms of expenditure on business travels vested by legal acts; the 
cost of budget conscious transport services; time that could be spent on providing 
materials by a qualified specialist; the current situation in the region on the cost 
of lawyers' services; evidences of statistical bodies on prices in the market of legal 
services; the duration and the complexity of the case.

The duty of the Court to exact the costs for payment of representative services 
incurred by a person in whose favor was adopted a court's judgment from the oth­
er party involved in the case within reasonable limits is one of the statutory legal 
means against unjustified overstatement of payment of representative services and 
thereby -  against the implementation of the requirements of article 17 (part 3) of the 
Constitution of the Russian Federation.

That is why according to the legal position of Constitutional Court of the RF 
expressed in the ruling No. 454-O of 21.12.2004, part 2 of article 110 of the APC of 
the RF, indeed, the Court is obliged to strike a balance between the rights of persons 
involved in the case.
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On the basis of the provisions of the Constitution of the Russian Federation 
which provide everyone the right to defend his or her rights and freedoms by 
any means not prohibited by law (art. 45), and guaranteeing everyone the right 
to receive qualified legal assistance (art. 48), every person is free to choose a legal 
representative and any restriction in his choice would be conflict with the Consti­
tution of the Russian Federation. This statement is supported by the resolution of 
the Constitutional Court of the Russian Federation of 16.07.2004 in which is made 
a conclusion that the realization of the right to judicial protection, along with 
other legal means is supported by the Institute of judicial representatives which 
provides a concerned person with qualified legal assistance (article 48 of the Con­
stitution of the Russian Federation), and, in the event of the impossibility of direct 
(personal) participation in court proceedings -  access to ju s t ic e .

The need fo r participation of a qualified representative in arbitration court's 
proceedings does not need any proofs.

According to the law-enforcement practice of the European Court on human 
rights the claimant is entitled to compensation for judicial costs and court costs 
if he proves that they were actually incurred on the need and are reasonable in 
amount. European Court is based on the assumption that if the case was conducted 
through a representative, it is assumed that in connection with this one of the par­
ties incurred certain expenses, and these costs should to be paid by the losing party 
within reasonable limits.

The excessiveness of costs must be proved by the other party.
Constitutional Court of the Russian Federation, in the ruling No. 454-O of

21.12.2004 showed, that the Court does not have the right to reduce the amount of 
exaction for compensation of legal support arbitrarily, if the other party does not 
represents evidences of excess of costs exacted from it.

Court of the first instance having evaluated documents on providing le­
gal services submitted by an entrepreneur, and having estimated the evidences 
properly in accordance with article 71 of the Arbitration and Procedural Code 
of the RF, set the size of the court costs exacted from the Interregional Inspec­
tion of Federal Tax Service of the RF No. 7 in the Saratov region within reason­
able limits.

In addition, the tax authority, declaring excessiveness of the stated judicial 
costs has not indicated the sum it considers reasonable, proportionate and justi­
fied.

The complainant's argument that the CJSS "Sanar" is the sole executive body 
of LLC "Signal-Nedvizhimost'" and therefore does not have the legal authority to 
enter into a contract with the applicant is disallowed because of the next.



The Contract on legal support of activity (actions) of the client related to the 
protection of client's interests in tax matters in the system of arbitration courts of 
the Russian Federation on the case on recognizing the decision of the Interregional 
Inspection of Federal Tax Service of the RF No. 7 in the Saratov region No. 11/26 
of 31.03.2009 as invalid, including representation of client's interests in court pro­
ceedings, was concluded between two legal entities with legal capacity.

From LLC "Signal-Nedvizhimost'" the contract was signed by the executive 
body of a legal entity -  by the Director of CJSS "SANAR" acting under the contract 
on the transfer of powers of the individual executive body.

Thus, the director of the management company CJSS "SANAR" concluding 
a contract with CJSS "SANAR" on providing legal services acted on behalf and in 
the interest of the LLC "Signal-Nedvizhimost'" on the basis of the Charter of this 
Organization and the contract on the transfer of powers of a sole executive body.

CJSS "SANAR" in the role of a Management company, has only those pow­
ers that are given to it by the Contract and provided by the current legislation 
on limited liability companies. Concluding a civil legal transaction, these persons 
are acting only on their own interests. The fact that one of the activities of CJSS 
"SANAR" is provision of legal services, as well as its staff are qualified specialists 
in the field of jurisprudence, does not show that CJSS "SANAR" is obliged to render 
"Signal-Nedvizhimost'" legal services, which are not the subject of the contract on 
the transfer of functions of a sole executive body.

Arguments of the appeal do not refute the validity of conclusions made by the 
Court o f the first instance and confirmed by the materials of the case.

Under such circumstances, the Court of Appeals considers that the Court 
of the first instance gave correct and objective assessment of the size of the com­
pensated costs and adopted the legitimate and justified ruling which did not have 
grounds for cancelation" [32].

It should be noted that in case No. A57-10621/09 first time in practice of CJSS 
"Sanar" arbitration court satisfied the taxpayer's claim on exaction of legal costs 
in full. Attempts of the tax body to identify services of CJSS "Sanar", rendered to 
the taxpayer within the contract on the performance of functions of a sole execu­
tive body of a legal entity, with the contract on rendering of legal services on a tax 
dispute, failed in this case.

As we see it, participating in protection the interests of taxpayers in the sys­
tem of arbitration courts of the Volga Federal District, CJSS "Sanar" has formed 
some sort of arbitration practice in part of exaction of judicial costs in favor of a 
taxpayer, having proved in practice:
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- substantiation of the payment as a part of court costs participation from the 
taxpayer's side of several representatives;

- substantiation of representative services and work of specialists (representa­
tives), that should be paid as a part of judicial costs, with non-normative acts and 
other documents of the tax authority, which are referred in the contracts on render­
ing legal services as an examination of documents;

- substantiation of payment as a part of court costs work for completing of 
documents incoming the evidence base of the taxpayer;

- taxpayer's right to determine qualification of a representative who is to par­
ticipate in the protection of his interests before the courts.
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